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CURRENT TOPICS 


Solicitors and Accountants 


“IT CANNOT imagine,”’ the PRESIDENT of The Law Society 
said at the Annual Conference this year, “‘ our being involved 
to-day in any acrimonious dispute with the Institute of 
Chartered Accountants, to whose friendly co-operation over 
the difficult question of solicitors’ accounts and accountants’ 
certificates I most gladly pay a warm tribute.” This 
statement was quoted with approval in a leading article in 
The Accountant of 17th December commenting on an 
address by the President of the Institute, Mr. W. S. 
CARRINGTON, at the forty-second annual dinner of the 
Chartered Accountants’ Students’ Society of London on 
12th December. He referred to the Council of the Institute’s 
pronouncements on the proper functions of accountants and 
solicitors in connection with the estates of deceased persons 
and in connection with the formation of companies. The 
proper attitude, he said, was ‘let the cobbler stick to his 
last.” It was perfectly right and proper and often most 
beneficial for the accountant to advise on matters within his 
professional orbit when wills or articles or memoranda of 
association were in course of preparation, but he ought not 
to attempt to settle the document in final form. There was, 
he thought, no danger of such a conflict in this country between 
the accountancy and the legal professions as was happening 
in the United States in relation to tax work. He concluded : 
“On all matters where our clients need both accountancy 
and legal services let us see to it that they obtain professional 
accountancy services and professional legal services. I feel 
sure we can count upon The Law Society to encourage 
solicitors to take the same view.”’ 


Maintenance Claims in respect of Settled Land 


THE recent decision of Mr. Justice WyNN PARRY in 
Re Pelly’s Will Trusts [1955] 3 W.L.R. 696, and p. 797, ante, 
may have considerable repercussions. The broad effect of 
that decision is that where an improvement to agricultural 
land subject to a settlement under the Settled Land Act, 
1925, within para. (iv) of s. 73 (1) of that Act, has been paid 
for out of capital money, and the tenant for life has made a 
successful claim to an allowance in respect of the cost of the 
improvement under s. 314 of the Income Tax Act, 1952, 
the tenant for life is accountable for the value of the allowance 
to the trustees of the settlement. It has apparently been a 
common practice to treat allowances of this kind as the per- 
sonal property of the tenant for life, to whom they are made. 
Now there is some ground for regarding the tenant for life who 
has received an allowance of this kind as a trustee thereof 
for the trustees of the settlement who, on this footing, would 
be under a duty to claim it from the tenant for life whenever 
the allowance was made, without limit of time. This may be 
a serious matter in some cases. If the problem is a common 
one, we shall be glad to put any solicitors faced with it in 
touch with one another, if they will send their names (and a 
brief statement of the particular case) to this journal. 
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Costs in Contentious and Non-Contentious Business 


AN interesting explanation of the difference between the 
method of charging solicitors’ costs for contentious business 
and that of charging costs for non-contentious business is 
offered in an article on ‘‘ Law Costs’’ in the Accountants’ 
Journal for December, 1955. Why should the client be 
charged separately for each letter and telephone call in 
contentious business, the writer in effect asked, while non- 
contentious business is charged by way of either a specified 
sum or on a percentage scale? He cited the advice of the 
Scottish medical lecturer who enjoined his students to collect 
their fees while tears of gratitude were still in the patient’s 
eyes. In contentious business, according to the writer, the 
client receives his bill “‘ long after the battle has been won or 
lost,’’ while in non-contentious business the legal costs are 
known from the time of the commencement of negotiations. 
Some limitation in the latter proposition, he pointed out, was 
placed by Re a Solicitor {1955} 2 W.L.R. 1058; ante, p. 336, 
where the Court of Appeal considered the circumstances of 
a case which might partake of the nature of both contentious 
and non-contentious business. He also quoted the opening 
paragraph of The Law Society’s ‘‘ Short Guide to Solicitors’ 
Charges in Conveyancing Matters ’’ that estimates of charges 
should be made with caution. The writer did not suggest 
any alternative methods of charging for costs. Indeed, he 
cited the case of stockbrokers’ charges, which depend on the 
voluminous and technical rules of the Stock Exchange, as 
apparent support for his concluding query, culled from 
G. B. Shaw, as to whether all professions were not conspiracies 
against the laity. We venture to suggest that if the con- 
spiracy is to obtain a better standard of life than the laity, 
the laity is winning hands down. 


The Royal Commission on Gambling 

THE Master of Magdalene College, Cambridge, Sir HENRY 
WILLINK, wrote to The Times of 6th December, 1955: “‘ It is 
now nearer seven years than six since thirteen men and women 
were appointed as members of a Royal Commission to inquire 
and report what changes in the betting laws were desirable and 
practicable. It is nearer five years than four since we 
presented a completely unanimous report The Com- 
mission held 42 meetings and heard evidence from 141 
witnesses. In addition we enjoyed the services of a highly 
qualified Civil Service secretariat, with the necessary clerical 
staff, detached at a time of heavy pressure on the Civil Service 
from their normal duties . Our report has never been 
discussed in the House of Commons and the Home Secretary 
has now announced that he can hold out no hope of legislation 
at any early date. This at least is clear. What has 
happened with regard to this Report will be very discouraging 
both to those who are invited to serve on Royal Commissions 
and to those who are asked to prepare evidence for such 
inquiries.’” The responsibility of successive Governments 
for this failure is heavy, and perhaps this authoritative reminder 
will cause them to alter a decision which can have so bad an 
effect on the deliberations of Royal Commissions. Sir A. P. 
HERBERT reinforced the protést with a letter in the 
12th December issue of The Times in which he pointed out 
that the Royal Commission of 1923, which proposed the 
legalisation of cash betting and the registration of bookmakers, 
had also been flouted. Recalling that it took twenty-five 
years before the proposals of the Royal Commission on 
Divorce (1912) got serious treatment in Parliament, he 
concluded by saying that until the present proposals are taken 
out of their pigeon-hole no self-respecting citizen should 
consent to serve on a Royal Commission. 
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Chapman v. Chapman 

THE effect of the House of Lords decision in Chapman v. 
Chapman {1954} A.C. 429 is explained and criticised in a 
committee report of the Inns of Court Conservative and 
Unionist Society, published on 14th December. The decision 
was that, subject to certain exceptions, the court had no 
jurisdiction to authorise trustees to depart from the strict 
terms of a trust in favour of beneficiaries who are not sw: 
juris and therefore cannot bind themselves, however beneficial! 
a variation might be for all concerned. Lorp Simonps had 
said (p. 444) that it was for the Legislature to determine 
whether there should be a change in the law, and what that 
change should be. The change recommended in the report 
is that the court should have power to approve, on behalf 
of infants, lunatics and unascertained beneficiaries, any 
rearrangement of the trusts of a settlement, provided that it 
is for their benefit. They suggest that a convenient form for 
the amendment to take would be by an enlargement of the 
scope of s. 57 of the Trustee Act, 1925. The committee state 
that there is no ground of public policy which can be urged 
against the amendment, its object being merely to give 
infants and others the same advantages as regards tax and 
other matters as are open to other beneficiaries. 


Property in a Patient’s Case Papers 

A CHARGE of stealing documents which were said to be 
the hospital case papers of the accused was withdrawn at 
the magistrate’s suggestion at the Marylebone Magistrates’ 
Court on 13th December, after some discussion as to whether 
it could be larceny to steal one’s own papers. The magistrate 
said that in larceny one must act dishonestly, as a thief. 
The solicitor for the prosecution said that, if the accused 
was to be found not guilty, he would prefer it to be on the 
ground that she was taking something which was incapable 
of being stolen. The magistrate said that no one was going 
to hold in that court that a patient had a right to his or her 
records. Prima facie they were the property of the hospital 
and they should be handed back to the hospital, leaving the 
accused to take such action as she would be advised to take 
to secure possession of them. If the case had been tried, 
the question for the court to decide would have been, as 
the magistrate intimated, whether the accused had acted 
dishonestly as a thief, and not whether in fact she had a 
right to the papers. As to the former question, it has been 
held that a “ claim of right ’’’ within s. 1 (1) of the Larceny 
Act, 1916, need not be well founded in law or fact, so long as 
it is made in the honest belief that the right exists (R. v. 
Bernhard |1938) 2 K.B. 264). On the latter issue, the court’s 
obiter opinion that prima facie the papers belong to the 
hospital seems to be sound. 


The Crime of Attempted Suicide 

Lord GopDARD’s dictum of last week that attempted 
suicide is not a very serious crime seems to have shocked some 
people and amused others. The Observer (18th December) 
placed it among its “ Sayings of the Week,” but it was not 
altogether fair to isolate it from its context. Lord Goddard 
made the statement in the course of his judgment allowing 
an appeal against a sentence of two years’ imprisonment 
on a conviction for attempted suicide. Varying the sentence 
to one month’s imprisonment, he said that these attempts, 
though not trivial, were made by unbalanced people. Suicide 
was made a crime at common law to enable the Crown to 
obtain forfeiture of the suicide’s goods. Whether it was a sin 
or not was not a matter for the courts. When read in its 
context the dictum is neither shocking nor ridiculous, not 
even obiter, but very much to the point. 
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“NEW LOOK” COUNTY COURTS 


THE provisions of ss. 1 to 4 of the County Courts Act, 1955, 
by which the jurisdiction of county courts in actions of 
contract or tort, for the recovery of land, and in Admiralty 
and probate proceedings, is considerably increased, are to 
come into operation on Ist January, 1956 (the County Courts 
Act (Commencement) Order, 1955). At the same time, the 
availability of legal aid under the Legal Aid and Advice Act, 
1949, is to be generally extended to county courts, and also 
to a number of inferior courts including the Mayor’s and City 
of London Court, the Liverpool Court of Passage and the 
Salford Hundred Court of Record (the Legal Aid and Advice 
Act, 1949 (Commencement No. 5) Order, 1955). 


The making of the Orders to bring about this significant 
reform in the processes of litigation has been followed by 
the County Court (Amendment) Rules, 1955, and the Legal 
Aid (General) (Amendment No. 2) Regulations, 1955. It is 
to be expected that The Law Society have effected, or will 
proceed to effect, some amendment to the Legal Aid Scheme, 
1950, made by them under the 1949 Act, but no particulars 
seem yet to be published. 


Whilst these measures are in large degree interdependent 
and complementary as matters of policy, it is worthy of 
note that this is not the case from the point of view of legal 
practice. The County Court Rules, 1936, have not, in general, 


been further amended because there will in future be cases: 


with assisted parties. The county court system is to absorb 
such cases without there being introduced into the existing 
framework some separate code of procedure specially adapted 
for and peculiarly to be applied to them. In much the same 
way, it can be seen that the existing legal aid organisation 
is, in general, to continue without introducing fresh detail 
applying specifically only to county court actions, although, 
inevitably, some particular considerations will arise from this 
extension of the scope of the scheme. 


EXTENSION OF JURISDICTION 


It is now well known that the limit of the jurisdiction of 
county courts in actions of contract or tort is increased to £400. 


In ordinary debt-collecting cases, proceedings by writ of 
summons will not in future be instituted in the High Court 
where the claim is less than £40, and less readily where the 
claim is under £75. This position will result from the amend- 
ments to subss. (1) and (4) of s. 47 of the County Courts Act, 
1934, introduced by subss. (2) and (3) of s. 1 of the 1955 Act. 
If a claim for less than £40 is prosecuted in the High Court, 
the plaintiff will not be entitled to recover any costs. If it 
is for {40 or upwards, he will (unless otherwise ordered) be 
entitled to appropriate High Court costs if he recovers not 
less than {40 without the action proceeding to trial (e.g., by 
payment, or the entry of judgment in default of appearance 
or defence, or under R.S.C., Ord. 14). It will be remembered, 
however, that success under one of these heads must be 
achieved within a limited time or, in two instances, ‘‘ within 
such further time as may be allowed,’’ so that if there is 
difficulty on this score, the standard sanctions will apply. 
Subject as aforesaid, if the amount recovered is less than £75 
the plaintiff will recover no costs ; and if it is less than £300 
he will be entitled to no more than county court costs. At 
first sight, it might be supposed that a claim for, say, £310, 
could safely be instituted in the High Court on the view that if, 
being contested, it is transferred to the county court for trial, 
the plaintiff should have High Court costs up to the date 
of transfer if he succeeds to the extent of recovering not 


less than £300. But, in such circumstances, the plaintiff 
may well be met by an expression of opinion by the trial judge 
that the action ought to have been commenced in the county 
court so that all his costs should be on the appropriate county 
court scale (see Goadby v. Orridge |1938] 1 K.B. 641). 


In actions of tort, particularly those where compensation 
for personal injuries is claimed, the task of the plaintiff's 
advisers must of necessity be more difficult. The general 
position is in two respects better than it was when the County 
Courts Bill was first introduced. (1) There is now what has 
come to be called a ‘‘ cushion ”’ in relation to the costs sanction 
in s. 47 (1) of the 1934 Act, as replaced by the 1955 Act. The 
choice of tribunal is not unduly hazardous so long as it can be 
reasonably hoped to recover not less than {300 by way of 
damages, for at that level there is unlikely to be an award of 
costs otherwise than on the High Court scale. It is to be 
understood, however, that if the damages which might be 
hoped for would be more than {300 but not more than £400 a 
plaintiff could well be advised, or even properly encouraged, 
to institute his proceedings in the county court. (2) In those 
cases started in the High Court which result in an award of 
less than £300, it is still possible to have High Court costs if 
the trial judge thinks “‘ there was sufficient reason for bringing 
the action in the High Court ’’ (1934 Act, s. 47 (3) (a)), or 
“there was reasonable ground for supposing the amount 
recoverable in respect of the plaintiff's claim to be in excess 
of the amount recoverable in an action commenced in the 
county court ”’ (¢bid., s. 47 (1), as substituted by the 1955 Act). 


The amendments to the County Court Rules, 1936, covering 
the foregoing are purely fcr-nal, involving a substitution of the 
new limit of £400 where material. 

The extension of jurisdiction in actions for the recovery of 
land has been effected by relating tie present figure of £100 
to the net annual rateable value of the property instead of the 
full annual value or rent. The particulars of claim in such 
actions must include a statement of the “‘ net annual value 
thereof for rating or, if the land does not consist of one or more 
hereditaments having at the time when the action is commenced 
a seperate annual value for rating, three-fifths of the value of 
the land by the year '’ and also “ the rent, if any, of the land ”’ 
(C.C. Rules, Ord. 7, r. 3, as amended). 


E<IENSION OF THE REGISTRAR’S POWERS 


As authorised by s. 10 of the 1955 Act, C.C. Rules, Ord. 23, 
r. 1, has been amence 1 to provide that the registrar shall have 
power to hear and determine (a) by leave of the judge and in 
the absence of objection by any of the parties, any action or 
matter where the amount claimed or involved does not exceed 
£30 (instead of £10, as at present) or in which the claim is 
for the return of goods not exceeding £30 in value or of goods 
let under a hire-purchase agreement where the unpaid balance 
of the hire-purchase price does not exceed £30; (4) by leave 
of the judge and with the consent of the parties, any other 
action or matter. Consequential amendments are made in 
Ord. 22, which deals with arrangements for registrars’ courts. 


Costs 
It was inevitable that the general extension of the jurisdic- 
tion of county courts would be an occasion for further considera- 
tion of the remuneration for work therein of solicitors and 
counsel, if only in respect of the more substantial cases for the 
first time capable of being commenced in such courts. In the 
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result, there are now to be four scales of costs, instead of three, 
namely :— 
Scale 1, applicable in general where the amount involved 
exceeds {2 but not £10; 
Scale 2, where such amount exceeds {10 but not £30 ; 
Scale 3, where it exceeds £30 but not £100; and 
Scale 4, where it exceeds £100 (C.C. Rules, Ord. 47, r. 5, 
as amended). 
It will be seen (i) that the higher limit of Scale 2 is now £30 
instead of £20, and will therefore apply to an extended range 
of cases including those between {20 and £30 at present falling 
within Scale 3, but (ii) that Scale 4 starts at £100, so that any 
higher remuneration it prescribes will be earned in cases 
between {100 and £200, at present governed by Scale 3. 

In general, the items contained in the scales follow the 
present pattern, with some modification of details, but the 
figures included in Scales 1, 2 and 3 are altered in many 
places, mostly in the raising of the prescribed minima and/or 
an increase of the prescribed maxima applicable to 
discretionary items, whilst Scale 4 is, of course, wholly new. 

Of Scale 1, it will suffice to observe that item 4 (plaintiff’s 
solicitors’ charge for preparation for and attending. trial) 
is {1 instead of 10s., with a possible increase in a proper 
case to a limit of £3 instead of £2 10s. ; and item 5 (defendant’s 
solicitor’s charge) is £1 10s., instead of £1, capable of being 
increased to 43 10s. instead of £3. 

Item 6 in Scales 2, 3 and 4 governs solicitor’s costs of 
preparation for trial. On Scale 2, this item is £2 to £5 instead 
of {1 to 43; on Scale 3 it is £3 to £15 instead of {2 to £15; 
and on Scale 4 “‘ such sum as is fair and reasonable in all the 
circumstances, not exceeding £40.” 

Item 7 (attending court on trial) is also amended in part. 
On Scale 2 it is (without counsel) {1 to £5 instead of {1 to £3; 
on Seale 3, it remains at {2 to 410; and on Scale 4, it is 


{3 to 420. Attendance with counsel earns 10s. to {2 where 
Scale 2 applies ; £1 to £3 under Scale 3; and £2 to ¢4 under 
Scale 4. 


The allowances for fees to counsel with brief (item 27) 
have also been increased. Under Scale 2, the range is {2 4s. 6d. 
to 45 10s. instead of {2 4s. 6d. to £3 5s. 6d.; on Scale 3, 
£3 5s. 6d. to £11 instead of 42 4s. 6d. to 11; and on Scale 4, 
#7 12s. to 427, with a“ refresher ’’ (item 30) between {3 5s. 6d. 
and {13 2s. 

Item 32, relating to plans, drawings, charts, photographs, 
or models, for use at the trial, is not now quantified, and the 
sum “ actually and reasonably paid”’ is to be allowed. But 
this will be subject to a new provision in Ord. 47, r. 22, as 
replaced, that no plan of the place where an accident happened, 
other than a sketch plan, will be receivable in evidence in an 
action, of whatever nature, arising out of an accident on land 
due to a collision or apprehended collision, unless, at or before 
the trial, the court so authorises or the parties consent. 

New Appendices D and E, regulating respectively the fixed 
costs to be entered on summons and on the entry of judgment 
and the assessment of costs without taxation, are prescribed, 
to conform to the varied and new general scales. 

The one significant impact of the extension of legal aid to 
county courts is a clarification of the position about the 
taxation of costs as between solicitor and client required under 
s. 6 (6) of, and Sched. III to, the Legal Aid and Advice Act, 1949. 
Six new paragraphs are inserted in Ord. 47, r. 40, upon this 
important matter. The most material of these is para. (7). 
On the necessary taxation as between solicitor and client for 
legal aid purposes, the registrar can ignore any determination 
of the court in relation to costs as between party and party 
in the same proceedings and (a) tax on the scale prescribed 
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in Ord. 47, r. 40, which in respect of money claims is the 
amount claimed and not the amount recovered, although 
Ord. 47, r. 8, can be applied to lower the scale relating to 
costs after the defendant has made a payment into court ; 
(b) allow items disallowed as between party and party; and 
(c) allow a higher sum (within the appropriate scale) in respect 
of any item than that allowed as between party and party. 


LEGAL AID 


As has been noticed earlier in this article, it has not been 
found necessary or expedient to alter the existing legal aid 
scheme so as to mark out a separate set of principles specially 
applicable only to county court cases. The amendments 
effected by the Legal Aid (General) (Amendment No. 2) 
Regulations, 1955, are of general application. On the other 
hand, it is recognised that some particular problems arise 
in relation to the present extension of the scheme. 

The purpose of any applicant for legal aid must still be to 
show that ‘‘ he has reasonable grounds for taking, defending 
or being a party’”’ to proceedings, and he is liable to be 
refused assistance “‘if it appears unreasonable that he should 
receive it in the particular circumstances of the case’’ (1949 
Act, s. 1 (6)). It is also now provided (by para. (1A) of reg. 4 
of the Legal Aid (General) Regulations, 1950, as newly 
inserted) that his application should not be approved if it 
appears that “ only a trivial advantage would be gained by 
the applicant from the proceedings . . . or that, on account 
of the simple nature of the proceedings, a solicitor would not 
ordinarily be employed.” Moreover, legal aid is not available 
in county courts (a) in proceedings for or consequent on the 
issue of a judgment summons, or (4) in the case of a defendant, 
in proceedings where the only question to be brought before 
the court is as to the time and mode of payment by him of a 
debt (including liquidated damages) and costs (1949 Act, 
Sched. I, para. 5). 

It is not to be supposed that the appropriate local committee 
will ordinarily stipulate that proceedings to which an applica- 
tion relates must be taken in a county court where the nature 
of the claim or the amount involved presents a choice available 
to a claimant. <A decision upon this question will generally 
fall to be determined by the litigant himself in the light of 
the advice he is given, which would properly include, where 
material, a consideration of the amended s. 47 of the County 
Courts Act, 1934, and also s. 5 of the County Courts Act, 
1955. But there will almost inevitably be cases where a 
solicitor or counsel will consider it proper to give up an assisted 
person’s case because, in his opinion, the assisted person has 
“required the proceedings to be conducted unreasonably 
so as to incur an unjustifiable expense ’’ to the Legal Aid 
Fund—perhaps by insisting on proceedings in the High Court 
instead of the county court (see the Legal Aid (General) 
Regulations, 1950, reg. 14 (7)). 

There will sometimes be some advantage to a claimant 
to ask or agree that his certificate should (if granted) 
specifically relate to proceedings in a county court, if this is 
appropriate, because his contribution will then be assessed 
by reference to the expected lower costs likely to be involved. 

The most obvious difficulty likely to arise in practice from 
the extension of legal aid facilities to county courts is in 
reference to the position of defendants, because of the greater 
momentum of the proceedings when compared with the 
normal High Court action. To meet this situation, it is 
understood that the legal aid machinery will be operated 
under greater pressure, so far as is practicable. For instance, 
it is to be expected that an applicant who desires to take up a 
certificate on the terms notified by the committee will be 
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required to do so in a distinctly shorter time than the twenty- 
eight days mentioned in reg. 5 (11) ; and the time for appealing 
against an adverse decision of a certifying committee has been 
cut to four days (reg. 9 (3), as amended). Even so, it cannot 
be hoped that with the utmost expedition in the consideration 
of an application for legal aid there will still be time for the 
proper preparation of a defendant’s case within the ordinary 
time-table of a normal county court case. It is therefore to 
be expected that application may be made (a) for an extension 
of time for the delivery of defence in a default action, or (6) 
where this step has already been taken or in an ordinary action, 
for an adjournment of the hearing. If a plaintiff’s solicitor 
is constrained, in his client’s interest, not to agree, then the 
position can only be met, in those cases where the defendant’s 
application seems to merit it, by the grant of an emergency 
certificate. This is not a wholly satisfactory administrative 
device or instrument, as regards either the grantee, his oppo- 
nent or the legal aid authorities ; and it could well be in the 
interests of a plaintiff to concur in an application of the kind 
referred to unless he thinks he is really likely to be prejudiced 
by it. It is, of course, essential that the court officers should 
be at once informed, and kept advised, of any developments 
in relation to the proposed adjournment of proceedings, so 
that proper supervision can be maintained of the court lists. 

As the Explanatory Note appended to the Legal Aid 
(General) (Amendment No. 2) Regulations, 1955, indicates, 
other provisions contained therein are amendments “of a 
drafting character or make minor administrative or procedural 
changes.’’ There does not seem to be any modification 
introduced, the better to fit county court proceedings, of the 
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provisions as to service of notices contained in reg. 15. 
A party’s solicitor is still required “ forthwith ’’ to serve all 
other parties with a notice in Form VI on an assisted person 
becoming a party to proceedings, or a party to proceedings 
becoming an assisted person, which seems singularly inapt, 
and somewhat inept, in relation to so many county court 
actions in which the originating process is served by bailiff. 
If, as seems to be contemplated, notice is to be given—if a 
civil aid certificate has been obtained before the institution 
of proceedings—immediately following the entry of plaint, 
the authorised method of service thereof being “ either 
personally or by prepaid post to the last known address of 
the person required to be served,” the defendant will receive 
a notice relating to proceedings about which he will not 
otherwise have official cognisance, and affording him premature 
warning of his opponent’s action and possibly some incitement 
to evade service. Indeed, he may never be served. It would 
seem that it would have been more convenient and logical 
for the plaintiff to have been required to include a copy of 
the requisite notice in Form VI with the papers lodged on 
entry of plaint so that it could be annexed to the summons 
to be served on the defendant. 

The Legal Aid Scheme, 1950, will require amendment to 
make provision for the setting up of panels of solicitors and 
counsel willing to undertake cases in county courts and other 
inferior courts on behalf of assisted litigants. A practitioner 
will be permitted to refuse to act in proceedings in a county 
court which is outside the county court district in which any 
office of his is situate or which is more than ten miles from 
his nearest office. G. MB. 


TRIBUNALS AND ADMINISTRATIVE PROCEDURES—II 


TuHIs part of the article is concerned primarily with the 
second head of the terms of reference of the committee 
recently appointed by the Lord Chancellor, namely— 


“cc 


(b) the working of such administrative procedures as 
include the holding of an inquiry or hearing by or on 
behalf of a Minister on an appeal or as the result of 
objections or representations, and in particular the 
procedure for the compulsory purchase of land.”’ 


At the outset of the article (p. 841, ante), attention was drawn 
to the fact that the wording of the terms of reference had 
obviously been very carefully chosen, and it was said that it 
might come as a surprise that head (+), which covers such 
important matters as confirmation of compulsory purchase 
orders and planning appeals, should refer to these as 
“administrative procedures ’’ when they are so often thought 
of as judicial or quasi-judicial functions. 

How do judicial, quasi-judicial and administrative functions 
or procedure differ ? 

Judicial functions involve (1) a /is or issue joined between 
two or more parties, and (2) a judge without bias, who 
(3) decides the issue on the facts proved in evidence before 
him, and according to the law. Quasi-judicial functions 
still involve a lis or issue and a judge without bias, but it is 
not incumbent upon him to decide the issue strictly in 
accordance with normal judicial procedure and rules of 
evidence ; all that is required of him is that he should, in 
dealing with the matter, be fair to the parties before him. 
Administrative functions do not involve a /is or suit between 
parties; the judge need not be unbiassed in the ordinary 
meaning of that term, indeed he will very often be biassed 
because it will be the application of his policy which will 
form the subject of the complaint before him, and to that 


extent he is a judge in his own cause; further, he is not 
bound to act on evidence proved before him and cannot be 
compelled to disclose the nature or source of the information 
on which he decides the matter. 


Judicial functions form no part of ministerial procedures, 
and indeed by their nature cannot do so, for to give power to 
independent judges to decide on matters of policy would 
create a bureaucracy and a court which would fall only too 
truly within Maitland’s description of the ill-famed Court of 
the Star Chamber: “It was a court of politicians enforcing 
a policy, not a court of judges administering the law.’’ The 
judges who decide on policy and its application must in fact 
be politicians, but politicians who are removable at the will 
of the electorate and who, in applying their policy, must be 
required to act as nearly in accordance with judicial forms 
as practicable. In other words, the problem is how far can 
the quasi-judicial be allowed to intrude into the sphere of the 
administrative ? 

It is not possible to classify those cases in which a Minister 
is acting administratively and those cases in which he is acting 
quasi-judicially, for, in fact, in every case the Minister is acting 
administratively but, grafted on to the administrative con- 
sideration, there is a stage when the Minister, procedurally 
only because he will still retain his bias, has to act with due 
regard to the rules of natural justice, i.e., in a quasi-judicial 
capacity. 

The judgment of Lord Greene, M.R., in B. Johnson & Co. 
(Builders), Ltd. v. Minister of Health 1947) 2 All E.R. 395, 
a case concerned with the procedure on the confirmation of a 
compulsory purchase order, contains what is to the writer's 
mind the classic description of the division between the 
administrative and quasi-judicial consideration of a particular 
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matter. In this Lord Greene said (p. 399): ‘‘ But his ‘the 
Minister’s} functions are administrative functions, subject 
only to the qualification that, at a particular stage and for a 
particular and limited purpose, there is superimposed on his 
administrative character a character which is loosely described 
as ‘ quasi-judicial.’ The language which has always been 
described as giving rise to the obligations, whatever they 
may ke, implied in the words ‘ quasi-judicial’ is to be found 
in the duty to consider the objections, which, as I have said, 
is superimposed on a process of Ministerial action which is 
essentially administrative. That process may begin in all 
sorts of manners—the collection of information, the ascer- 
tainment of facts, and the consideration of representations 
made from all sorts of quarters, and so forth, long before any 
question of objections can arise under the procedure laid 
down by the Act. While acting at that stage, to carry the 
Act into effect or for purposes relevant to it and bearing on 
it, the Minister is an executive officer of government, and 
nothing else. The administrative character in which he acts 
reappears at a later stage because, after considering the 
objections, which may be regarded as the culminating point 
of his quasi-judicial functions, there follows something 
which again, in my view, is purely administrative, viz., the 
decision whether or not to confirm the order. That decision 
must be an administrative decision, because it is not to be 
based purely on the view that he forms of the objections, 
vis-a-vis the desires of the local authority, but is to be guided 
by his view as to the policy which in the circumstances he 
ought to pursue His acticn in so deciding is a 
purely administrative action, based on his conceptions as to 
what public policy demands. His views on that matter 
he must, if necessary, defend in Parliament, but he cannot 
be called on to defend them in the courts.”’ 

The duties of the Minister at the quasi-lrs stage are aptly 
given in the judgment of Cohen, L.J., in the same case as 
follows (p. 408): ‘‘ Thus, once the quasi-lis has started, he 
must not hear one party in the absence of the other: see 
Evrrington’s case. Again, when through his officer, he holds a 
public, or, indeed, private inquiry, that officer must give each 
of the parties an opportunity of stating his case; he must 
not hear one side and refuse to hear the other. Again, 
as my lord has pointed out, once the quasi-/’s has started, 
if he receives a communication from one party, he must 
no doubt give the other party an opportunity of commenting 
onit. I think it must also be the case that, once the quasi-lis 
has started, if he receives from some third party a document 
relevant to the subject of the quasi-/’s, he should give both 
parties an opportunity of commenting on it.’’ 


In Johnson's case there was to some extent a /is or quasi-lis 
between the local authority applying for confirmation of the 
compulsory purchase order on the one hand and the objectors 
on the other. Where the matter under consideration is an 
original act or order of the Minister the administrative 
character of the proceedings is even more marked and the 
quasi-judicial stage more limited, for the Minister must 
inevitably have committed himself in advance to some extent, 
and so far as there is a Js or quasi-lis it lies between the 
Minister himself and the objectors. Thus in Franklin v. 
Minister of Town and Country Planning {1948} A.C, 87 
the Minister made and advertised, in accordance with the 
procedure laid down in the New Towns Act, 1946, the draft 
Stevenage New Town (Designation) Order, 1946, to which 
Franklin and others objected, and a public inquiry was duly 
held by one of the Minister’s inspectors. Following considera- 
tion of his inspector’s report the Minister made the formal 
order itself, and the appellants sought to have it quashed 
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on the ground, in effect, that the Minister had prejudged 
the issue. But as Lord Thankerton said in his judgment 
(p. 102): ‘ It is obvious that, before making the draft order, 
which must contain a definite proposal to designate the area 
concerned as the site of a new town, the respondent must 
have made elaborate inquiry into the matter . It would 
seem, acccrtingly, that the respondent was required to 
satisfy himself that it was a sound scheme before he took the 
serious step of issuing a draft order. It seems clear also, that 
the purpose of inviting objections, and, where they are not 
withdrawn, of having a public inquiry, to be held by someone 
other than the respondent, to whom that person reports, was 
for the further infermation of the respondent, in order to 
the (szc) final consideration of the soundness of the scheme 

I am of the opinion that no judicial duty is laid on the 
respondent in discharge of these statuto’y duties, and that 
the only question is whether he has complied with the 
statutory directions to appoint a person to hold the public 
inquiry, and to consider that person’s report.”’ 

In cases such as this it would appear that any quasi-judicial 
stage is limited to the actual conduct by the inspector of the 
inquiry, i.e., it must be conducted fairly. There is no limit 
to the investigations and consultations which the Minister 
may carry on before and after the inquiry without reference to 
the objectors, and he is not required to produce evidence at the 
inquiry, to sustain his action nor even to give any indication 
as to the reasons which have led him to make the order or 
decision objected to. Indeed, s. 10 (3) of the Town and 
Country Planning Act, 1947, expressly enables the Minister, 
after an inquiry into objections to a development plan, 
to consult with the local planning authority or any 
authority or person without ccnsulting any other authority 
or person, e.g., the objectors, or affording any further oppor- 
tunity for objections or representations, and the then 
Attorney-General was able in effect to say, at the time the 
clause which became this section was being debated in the 
House of Commons, that it was only declaratory of the existing 
law (Hansard, vol. 437, No. 104, col. 1527). 

It would seem that this principle must apply to every 
matter coming before the Minister under the Town and 
Covntry Planning Act, 1947, including planning appeals, 
because he is in every case entitled, if so minded, to act as if 
he were the local planning authority, e.g., if an authority 
have granted a conditional planning permission the Minister 
may on appeal refuse permission. There are also very many 
cases under this Act where the Minister, to avoid departures 
from an approved development plan, actually initiates the 
decision appealed against by directing the authority to 
refuse permission where the authority would be willing to 
grant it (see an article at p. 733, ante). 

The wording of head (+) of the terms of reference is, 
therefore, all correct in describing the procedures 
concerned as administrative rather than quasi-judicial. 

Have the courts, then, any control over the exercise of these 
administrative procedures ? 

The courts have limited powers of control similar in 
principle to those available in respect of tribunals and set 
out under four heads in the first part of this article at p. 842, 
ante, i.e., to quash a decision arrived at without jurisdiction 
or where the Minister’s mind was completely made up before 
considering the objector’s case, or where there is an error of 
law on the face of a speaking order or where the rules of 
natural justice have been contravened at any quasi-judicial 
stage of the procedure. 

But in the case of administrative procedures these limited 
powers of control are often taken away and a special procedure 
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Rating and Valuation 


NEW RATING ASSESSMENTS 


The first new valuation lists for rating purposes since 
the war have now been completed by the Valuation 
Department and the lists will be sent to the rating 
authorities before the 31st December. These lists will 
show very large increases in the assessments of virtually 
all properties—variously estimated at from 30 to 70 per 
cent. for houses (at 1939 values) and from 100 to 300 
per cent. for business premises (with wider variations 
from these figures) and corresponding increases for other 
classes of hereditament. There will be an unprecedented 
shift in the incidence of the rate burden—partly from 
dwelling-houses to business premises, but no less marked 
between one shop or office or warehouse and another, 
etc. In many cases reduced rate poundages will more 
than counter-balance the increased assessments, but 
there will be many instances of increased rate liability 
and many rating appeals are anticipated. 








The position of ratepayers in these appeals has been 
profoundly affected by the Valuation for Rating Act, 
1953, and the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, enacting differential bases of 
assessment and several important new exemptions and 
limitations on rate liability, and new procedural rules 
of vital importance. In addition, decisions of the Lands 
Tribunal and the Court of Appeal have laid down 
substantial rules governing liability and procedure. 

Between now and the Ist April, 1956, when the new 
valuation lists come into force, ‘* Rating and Income 
Tax ’’ (published weekly) will include, in addition to 
all its regular features, an examination of the law 
governing the basis of assessment of different classes of 
property ; an exposition of the procedure as laid down 
by statute and by the decisions of the courts and of the 
Lands Tribunal; suggestions for dealing with the 
conduct of appeals; and authoritative comment on 
developments as they take place during the coming 
months. 

“Rating and Income Tax” is a weekly journal 
devoted exclusively to national and local taxation. It 
includes full reports of all rating appeals and compre- 
hensive summaries of all tax cases, prepared by members 
of the Bar and by advocates in Scotland. It is the only 
full series of rating reports (including every Lands 
Tribunal case) which can be cited in the courts. 

Each week it includes comment on all developments 
affecting the law, practice and procedure relating to 
local and national taxation, including an exhaustive 
analysis of pending and enacted legislation. Authorita- 
tive articles are published regularly on various aspects 
of rating and taxation law. 

Full reports on conferences, meetings and other 
activities connected with both subjects, Parliamentary 
news and problems, answered by experts, are other 
regular features. 

At the present time of upheaval in the rating world— 
with its vital effect on all classes of property throughout 
the country—no solicitor can afford to be without the 
expert guidance provided by “ Rating and Income Tax.”’ 
The annual subscription is £5 4s., inclusive, and a 
specimen issue will be gladly sent on request. ‘ Rating 
and Income Tax” is published every Thursday at 
21 Red Lion Street, London, W.C.1. [Advt.] 
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made available. Thus in the case of compulsory purchase 
orders made under the Acquisition of Land (Authorisation 
Procedure) Act, 1946, the Act (Sched. I, Pt. IV, para. 15) 
enables the High Court, on application by a person aggrieved 
within six weeks of the date of publication of confirmation 
of the order, to quash the order if satisfied that it is not within 
the powers of the Act (which would include the Minister’s 
having foreclosed his mind) or that the interests of the 
applicant have been substantially prejudiced by any procedural 
requirement of the Act not having been complied with (which 
would include failure to act in accordance with the rules of 
natural justice at the quasi-judicial stage). Subject, however, 
to this power the Act (para. 16, 7bid.) provides that the order 
shall not be questioned in any legal proceedings whatsoever. 

What then are the possible defects of these administrative 
procedures which require further examination with a view to 
correction ? 

Admitting, as the writer feels one must for the reason given 
in the fifth paragraph above, that the final decision in these 
matters must rest with the Minister and through him with 
Parliament, and not with any independent tribunal, these 
defects seem to be as follows— 

(1) that there is no right of discovery in respect of any 
information which may come into the Minister’s possession 
in his administrative or executive capacity before or after 
the quasi-judicial stage ; 

(2) (this flows in part from (1)) that there is no oppor- 
tunity of testing by cross-examination and by bringing 
rebutting evidence all the facts upon which the Minister’s 
decision is based ; 

(3) that, where the matter concerned is an original order 
or other act of the Minister, the Minister is not required to 
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lead evidence in support and have witnesses available for 

cross-examination ; 

(4) that the principle embodied in s. 10 (3) of the Town 
and Country Planning Act, 1947, which is declaratory of 
the general law in respect of cases where the Minister is the 
propounder of the order or act in question, is contrary to 
the principles of natural justice ; 

(5) that the decision is taken by some person other than 
the inspector who has heard the evidence and arguments, 
and there is no means of knowing what facts or arguments 
such person has had presented to him ; 

(6) that the inspectors are generally, though 
necessarily, officers serving in the Ministry concerned and 
are not independent ; 

(7) that even the rules of natural justice, with their 
reliance on evidence not on oath and free admission of 
hearsay, are unsatisfactory ; 

(8) that the Minister in giving his decision is not bound 
to state the facts on which it is based or the reasons which 
have led him to it, nor if a point of law is involved the 
reasons which have led to his interpretation of the law ; 

(9) that there is no machinery for reviewing on the 
merits any particular decision which is felt to be particularly 
unjust ; 

(10) that there is no provision for an appeal to the High 
Court on a point of law. 

The practicability of correcting these defects, and possible 
methods of doing so, will be considered in the next part of 
this article ; but to summarise the position generally it may 
be said that, while the final decision in cases of the kind under 
discussion must be administrative, the whole of the procedure 
leading up to it from the very first should be treated so far 
as practicable as quasi-judicial. R.N.D.H. 


not 


LICENSING—A CHRISTMAS STORY 


(All the characters in this story are fictitious) 


Younc Anthony Briggs walked to the court house in 
Littledale with a slight smile on his handsome, boyish face. 
He was feeling particularly pleased with himself because he 
had just learned that he was to be put in sole charge of the 
firm’s branch office at Littledale, with, as the senior partner 
benevolently intimated, the ultimate prospect of a partner- 
ship. And it was Christmas, or a few days to go to Christmas, 
and the world was looking a rosier place than it had done in 
the grey days of November. He whistled a gay little tune as 
he mounted the steps to the court house, and with a cheery 
good morning to the court usher he took his place in one of 
the seats reserved for solicitors. He casually glanced around 
him and with an air almost of indifference opened his papers 
before him, leaned back in his seat and waited for the court 
proceedings to commence. He mused that he was the only 
solicitor appearing in the magistrates’ court that morning. 
Unfortunately, as it turned out, but understandably, his mind 
was not really on his business at court; it was on that 
promised partnership. 

The door leading to the magistrates’ retiring room opened 
and the chairman of the justices appeared, followed by his 
colleagues and the clerk, Mr. Wilbert Spry. As a mark of 
respect, Anthony stood as the justices entered, as did the 
police, the Press, probation officers, other court officials and 
members of the public. Having taken their seats, the justices 
settled themselves comfortably in their chairs and Anthony 
resumed his seat. The clerk adjusted his spectacles, cleared 
his throat and called: ‘ Application for an occasional licence 


by the licensee of the ‘Black Boy’.’’ The day’s business 
commenced. 

Anthony rose to his feet and, addressing the bench, said : 
“I appear to make this application, *your worships. The 
licensee is present and [I shall call him immediately.’’ He 
didn’t see any need to make any opening address ; this was 
only in the nature of a formal application. His client took the 
oath and Anthony proceeded : ‘‘ Your name is Joseph Bloggs 
and you are the holder of the justices’ on-licence at the ‘ Black 
Boy,’ Littledale ?’’ Joe Bloggs was an experienced licensee 
and had made applications for licences before. He gave his 
answers to the bench: “I am, your worships.’’ ‘“ And you 
are applying for the justices’ consent to an occasional licence 
for a function at the Littledale Hospital ?’’ ‘‘ That is so, 
your worships.’’ ‘‘ What is the date you require the licence ? ”’ 
“ The 23rd December, your worships.’’ ‘‘ For what times ? ”’ 
“From 7 p.m. till midnight, your worships.”’ 

Anthony Briggs was young and maybe impetuous. He 
saw little need to prolong the proceedings and went on 
hurriedly : ‘‘ I shall call a supporter of the function to give 
evidence, your worships.”’ The chairman of the bench was 
Colonel Tristram Llewellyn. In his clipped, Army manner he 
said: ‘‘ Very well.’”’ Anthony Briggs did not notice the 
raised eyebrow of the clerk, Mr. Spry, but other people in the 
court did and immediately seemed to sense that this was 
going to be more interesting than they had imagined at the 
beginning. ‘‘ You are Mr. William Smith and, I believe, one 
of the organisers of the function to be held at the Littledale 
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Hospital on the 23rd December?’’ ‘ That is correct.’ 
“What is this function ?’’ “It is a dance organised by the 
hospital.’’ ‘“‘ And you require the licence from 7 to 12 mid- 
night on that date?’”’ “ Yes.’’ Anthony thought he would 
add a little spice to the application: “‘ I suppose this is part 
of the celebrations of the hospital not unknown at this time 
of the year?’”’ Smilingly, William Smith replied: ‘ Yes.”’ 
Anthony sat down, his thoughts really on the partnership 
looming before him, with prospects of wealth far beyond his 
greatest dreams. He smiled to himself as he thought of the 
recent correspondence in THE SoLiciTors’ JOURNAL on 
solicitors’ earnings and conveyancing costs. 

He was brought back to reality by the quiet voice of 
Mr. Spry, the clerk, asking a seemingly innocuous question : 
“Mr. Smith, is this function open to the public? ’”’ 
“Members of the public are invited, sir.’’ “‘ Invited by 
whom?’ “The staff and employees of the hospital and 
friends of the hospital association.’’ ‘‘ Who is organising 
the dance?’”’ “ It’sastaff dance, sir.’’ ‘‘ Are there entrance 
tickets ?’’ ‘‘ Oh, yes.”’ ‘‘ How much are they?’”’ “ They 
are not on sale, entrance is by invitation.’’ There was a 
subdued murmur amongst the knowledgeable ones in court. 
“How do members of the public gain entrance ? ’’ continued 
Mr. Spry. “ By invitation of the hospital friends and staff 
inviting them, sir,’’ replied Mr. Smith, who had not yet 
appreciated the purpose of all this questioning. 


’ 


By now, Anthony Briggs was sitting more upright in his 
seat and an uneasy thought crept into his mind. He hadn’t 
bothered recently to look at the law on occasional licences. 

fe had thought there was nothing to this application—a 
mere formality. He had been busy on other matters. A 
worried frown creased his brow. He saw visions of a 
dissatisfied client storming into the senior partner; he saw 
that treasured partnership dissolving into thin air. He 
glanced up quickly as he heard Colonel Llewellyn interpose 
to the clerk: ‘‘ This is a question, surely, Mr. Spry, as to 
whether or not the function is a public one?’’ “ Yes, 
sir,’’ replied Spry, with a quizzical look at Anthony. Spry 
always felt sorry for these boys who came into court having 
made little or no research on the subject with which they 
were concerned. There was so much to know, and one was 
always learning—something fresh every day. Mr. Spry 
brought himself back to the business in hand and spoke 
directly to Anthony. ‘“‘ Mr. Briggs, I would refer you to s. 148 
of the Licensing Act, 1953, which states that the justices 
shall not grant their consent unless the grant of an occasional 
licence is expedient for the convenience and accommodation 
of the public. Section 151 of the Customs and Excise Act, 
1952, states that an occasional licence shall not authorise 
the sale of intoxicating liquor later than 10 at night except 
upon the occasion of a public dinner or ball. I take it this 
is not a dinner in any way?’”’ Anthony rose, hesitantly, and 
managed to say: “ There’s no question of that, sir.”’ 

Mr. Spry was not an unkind man, and he always did what 
he could to help any unfortunate being appearing before the 
court. In this particular case, there was no denying that 
Mr. Briggs was now assuming the mantle of an unfortunate 
being. Spry half turned to the Bench. ‘“‘ Of course, sir,’’ 
addressing the chairman, “there is no definition in the 
Licensing Act of the word ‘ public’ and there is no statutory 
test to be applied. The matter is in your discretion. In 
previous applications, I have advised you that you probably 
may grant occasional licences for such functions as law 
society dinners, ladies’ nights held by masonic lodges, 
etcetera, as is stated in a note in ‘ Paterson.’ That is the 
liberal interpretation of the word ‘ public,’ applying it to a 
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restricted section of the community.’’ Here Spry paused, 
and with a half-glance at the police superintendent sitting 
near, added: ‘‘ Occasional licences have been granted for 
annual police dinners limited to members of the county 
police force and their guests.’’ There was another slight 
pause. ‘‘ However, each application must be considered on 
its merits. Of course, in this particular case, there are no 
tickets on sale. It might have been better if the organisers 
had been advised to put some tickets on sale to the public.”’ 

Anthony Briggs wondered if this remark was intended for 
him. He was a young man not without nerve, however, 
and he made an effort to retrieve a deteriorating situation. 
He turned to Mr. Smith in the witness box. ‘‘ Where is the 
dance to be held, Mr. Smith?’’ ‘In the main hall, sir.’’ 
How many will it hold?’ ‘‘ About 500.’’ “‘ How many 
tickets have been printed?’’ ‘‘ The same amount, sir.”’ 
“You said earlier that members of the public would be 
invited. How will they get the tickets ?’’ ‘‘ If any member 
of the public is really desirous of attending ’’—Mr. Smith 
was rapidly appreciating what was required of him—“ if he 
will apply at the hospital and it is a proper and reasonable 
request, he will be given a ticket.’’ ‘“‘ And others will be 
distributed through the staff of the hospital, whose dance it 
really is?’’ ‘“‘ Yes.’’ Anthony felt more confident, and he 
went on: “‘Can you say how many tickets will be available 
for the public ?’’ “It is hard to say, but I should estimate 
about half.’’ Anthony now produced his master stroke. 
‘““ More than usually attend the ordinary public dances at the 
Town Hall?’’ Before Mr. Smith could reply Mr. Spry 
intervened. ‘I don’t think that is a proper question. It is 
a matter for the justices to decide whether or not this is a 
public ball and not for you to draw comparisons.” Spry 
could be very firm when the occasion demanded it. 
“ Incidentally, Mr. Briggs, a lot of your questions have been 
leading. I have hesitated to stop you, but particularly 
when a matter is in issue leading questions should not be 
put.’” Anthony felt utterly crushed, blushed and sat down. 

Colonel Llewellyn leaned towards and muttered to the 
colleagues beside him, then to Mr. Spry. ‘‘ You say the matter 
is in our discretion? ’’ ‘“‘ Yes, sir.”’ The Colonel again 
conferred with his colleagues after Superintendent Entwistle 
had taken the opportunity to inform him that the police had 
no objection. After some moments the Colonel announced : 
“We are satisfied that the function is for the convenience of 
the public and we consider it to be a public ball within the 
meaning of the licensing law, and the application is granted.”’ 
Mr. Spry, the clerk, made the usual note. Anthony Briggs 
breathed a sigh of relief. 


“< 


’ 


Anthony’s equilibrium had been disturbed. He had 
another licensing application to make. Why hadn't he looked 
up the law to refresh his memory ? He remembered too late 
the words of his old father: ‘‘ It doesn’t matter so much 
how much law you know so long as you know where to find it. 
And never forget, my boy, always check, check and check 
again.”’ It was that partnership that had put him off. He 
looked up sadly as the clerk called: ‘‘ Application by the 
licensee of the ‘Pig and Whistle’ for Christmas extensions.’’ 
Anthony rose to his feet. Almost apologetically he said : 
‘| appear to make this application, your worships. My client 
is present.’’ Mr. Bill Muggeridge was a big, jovial fellow, and 
he “‘ rolled ’’ to the witness box smiling all over. He took the 
oath, however, in the proper solemn manner. Anthony 
commenced : “‘ You are the licensee of the ‘ Pig and Whistle,’ 
Littledale ?’’ ‘I am, sir.”’ ‘‘ Er, Mr. Muggeridge, would 
you please address your answers to the learned justices? You 
are applying for special orders of exemption for your premises 
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on the occasion of the Christmas festivities ? ”’ I am, sir,”’ 
the “‘sir’’ this time being for the chairman. “‘ Are any 
particular functions taking place at your premises during 
Christmas ?’’ ‘‘ Not really, sir, it will be the usual Christmas 
trade, but my customers do like a drink a bit later at 
Christmas, sir.’” There was a slight titter in the public 
benches. 

Anthony hadn’t altogether neglected his licensing law, and 
said: ‘ I would invite your attention, sir,’’ addressing Colonel 
Llewellyn, who stared fixedly at him, ‘‘ to the words of Lord 
Coleridge, C.J., in Devine v. Keeling (1886), 2 T.L.R. 692, 
when justices treated Christmas Eve and New Year’s Eve as 
special occasions and there was opposition on the ground that 
special occasions mean entertainments, meetings and the like 
held on licensed premises and not gencral holidays. His 
lordship said: ‘I think in this case we cannot interfere with 
the decision of the justices, for the question what is a special 
occasion must necessarily be a question of fact in each locality. 
Each locality may very well have its own meaning to those 
words, and it is for the justices in each district to say whether 
a certain time and place are within the description.’ That is 
referring, sir, to your powers under this section, s. 107 of the 
Licensing Act, 1953, whereby you can grant a special order 
of exemption applying to the licensed premises additional 
permitted hours on such special occasion as the order may 
specify.’”. Anthony was warming to his task. Mr. Spry 
smiled encouragingly. Before Anthony could continue, 
however, the chairman rapped out: ‘‘ But we didn’t grant 
any extensions at Whitsun and August when application was 
made.’’ Anthony was somewhat taken aback, for this was 
before he had arrived in Littledale, and he had no knowledge 
of any application having been made. He knew that in the 
town where he came from applications at these holiday times 
were treated very favourably. He was searching for the next 
line of approach when the quiet voice of the-clerk, Mr. Spry, 
came to his aid. ‘‘ You must decide this application, sir, on 
its merits.’” Spry was no doubt referring to R. v. Butt ; ex parte 
Brooke (1922), 38 T.L.R. 537. ‘‘ You must not prescribe in 
advance any hard and fast rule. It may be held to be illegal 
and you may not be exercising your discretion in a judicial 
manner.”’ 

Anthony looked at the elderly clerk with awe. Would he 
have dared to express himself in those terms? Mr. Spry 
turned to him. ‘‘ What hours are you asking for, Mr. Briggs ? ”’ 
Taking his cue from that, Anthony proceeded with 
Mr. Muggeridge, who was shuffling uncomfortably in the 
witness box and thinking he didn’t want to get himself on the 
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wrong side of the beaks. He’d had his licence for twenty-five 
years and didn’t want any trouble at his time of life. “* What 
hours are you asking for, Mr. Muggeridge ? You told me from 
ten-thirty closing time to midnight on Christmas Eve, the 
24th December, the same on New Year's Eve, the 
31st December. Is that right ?’’ ‘ Yes, sir.’’ Anthony 
addressed the justices then. ‘‘ Of course, my client would 
have liked the extension on New Year’s Eve to be until 
twelve-fifteen, to see in the New Year as is customary. 
Unfortunately, as New Year’s Day is a Sunday that cannot 
be granted.”’ Mr. Spry lifted his head at once and Anthony 
knew immediately that he had blundered. “Are you 
suggesting, Mr. Briggs,’’ said Spry, “ that an extension cannot 
be granted on a Sunday, for if you are, you would be wrong. 
An occasional licence cannot be granted for a Sunday—s. 151 
of the Customs and Excise Act, 1952—but there is no similar 
restriction on special exemption orders. Of course, such an 
order cannot be granted for a Sunday to the holder of a 
six-day licence, as under s. 109 of the Licensing Act, 1953, 
there is an absolute prohibition against his selling on a Sunday. 
The authority for that, I think, is R. v. Lancashire Justices ; 
ex parte Commissioners of Customs and Excise (1934), 98 J.P. 
307. Generally speaking, however, an order can be granted 
on a Sunday.”’ Quick to seize his opportunity, Anthony 
remarked : “‘ In that case, sir, my client would like to amend 
his application to be until twelve-fifteen on New Year's Eve.”’ 
“The police have no objection,’’ volunteered Superintendent 
Entwhistle, and after an inaudible discussion the bench 
decided to retire to consider the matter. 

During the retirement Anthony glanced at Mr. Spry, the 
clerk, who gave him a slight smile and a nod. Somehow, that 
made Anthony feel good. All stood when the bench returned 
and, after settling himself in his seat, Colonel Llewellyn 
announced: “‘ The applications are granted, we being of the 
opinion that these are special occasions. ‘The extensions are 
granted until twelve midnight on Christmas Eve and until 
twelve-fifteen on New Year's Eve.’’ Anthony picked up his 
papers, bowed courteously to the bench and left the court room. 
The vision of the disgruntled client attacking the senior partner 
vanished as abruptly as it had appeared. Mr. Joseph Bloggs 
and Mr. Muggeridge were in the corridor as Anthony, having 
retrieved his hat from the solicitors’ room, went to leave by 
the main door. ‘ Thank you, sir,” said the two publicans in 
gratitude. Anthony tripped down the steps, even more light- 
heartedly than he had taken them two at a time coming in. 
At the bottom, he turned. ‘‘ Merry Christmas to you both,’’ 


he said. * Lee 


TWO LITTLE WORDS 


Ir is written that he that increaseth knowledge increaseth 
sorrow. Many students of statutory interpretation—that 
guessing game for the fastidious—must have thought the epi- 
gram apt as their learning and experience have preg essed from 
a blind faith in itera legis, by way of several versions of the 
Golden Rule, to such restricted search for the mischief aimed 
at as is possible without recourse to the deliberations of those 
who took aim. (The courts treat the Legislature, like the 
rest of us, upon the presumption that it intended the natural 
consequences of its Acts, save that we individuals probably 
have more chance of rebutting the presumption.) One of the 
more poignant moments of disillusion for the student is the 
one in which he first discovers that Parliament and the courts 
have access, whilst he has not, to a dictionary wherein the 
words “ shall ’’ and “‘ may ’’ are kaleidoscopically defined. 


Reserving for the moment two recent illustrations of what 
we have in mind, let us first allow that in the great majority 
of instances in which these auxiliary verbs occur in statutes 
and statutory rules they are to be taken as conveying the 
same meaning as in everyday speech. “‘ If it shall be made 
to appear,’ for instance, is a mere conditional contemplation 
of futurity. ‘‘ Regulations made under this section shall be 
laid before Parliament as soon as may be after they are 
made ’”’ is still dependent on a condition, but the word 
“shall’’ so used imposes an obligation. The same word 
sometimes imports nothing but an administrative direction 
(Re Thurlow 1895] 1 Q.B. 724, per Esher, M.R., at p. 729). 
But when employed in a context in which the word “ may ”’ 
might appear in substitution and still make grammatical 
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sense, “‘shall’’ is usually mandatory, whereas 
would be discretionary or permissive. 

The principal departures from this convenient and easily 
intelligible rule are to be found in legislative texts where the 
word “‘ may ”’ is in fact used, but is interpreted by the courts 
as meaning “shall’’ or “ must.”’ “‘ May,” explained 
Talbot, J., in Sheffield Corporation v. Luxford (1929) 2 K.B., 
at p. 183, “is a permissive or enabling expression ; but there 
are cases in which, for various reasons, as soon as the person 
who is within the statute is entrusted with the power it 
becomes his duty to exercise it. One of these cases is where 
he is applied to to use the power which the Act gives him 
in order to enforce the legal right of the applicant.”’ 
Re Eyre and the Corporation of Leicester Arbitration {1892} 
1 O.B. 136, for instance, shows that where there is a submission 
to arbitration followed by notice to appoint an arbitrator 
and no arbitrator is appointed, a party is entitled to have an 
appointment made by the court, notwithstanding that s. 10 
of the Arbitration Act, 1950, says that the court or a judge 
“may ”’ in those circumstances appoint. 

Only slightly different in its rationale is the construction 
which Greer, L.J., wanted to put on one of the best known 
of the R.S.C.—Ord. 14, r. 1. By that rule, if the defendant 
does not disclose a triable defence the judge ‘‘ may make an 
order empowering the plaintiff to enter judgment.’ On the 
other hand, r. 4, dealing with defences going only to a part 
of the claim, says, as to the uncontested part, that the 
plaintiff ‘‘ shall have judgment forthwith.”” In Kodak, Ltd. 
v. Alpha Film Corporation, Ltd. |1930) 2 K.B., at p. 352, 
Greer, L.J., remarked on the oddity of giving the judge power 
to withhold judgment if no defence at all was shown, yet 
leaving him no option but to give judgment where the defence 
was as to part. His lordship’s conclusion was that “‘ may,”’ 
in r. 1, must be read as equivalent to “shall.’’ There is 
no direct decision approving, in this particular instance, 
any extreme view of the interaction of the one rule and 
the other, and any practitioner who decides to give such a 
reading of Ord. 14, r. 1, a run for his client’s money had 
better be warned that he will have to contend with a dictum of 
Lord Esher (Shurmur v. Young (1888), 5 T.L.R. 155) to the 
effect that judgment under r. 1 is discretionary. But at 
least it does not seem possible since Recenia R. Shaerf, Ltd. v. 
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Smyth (1936) 2 All E.R. 1622 to argue the other way—that 
r. 1 cuts down r. 4—for that decision very firmly settled the 
plaintiff’s entitlement to judgment for the balance in the case 
of a defence as to part. 

Now for the two recent cases. They illustrate the antithesis 
pretty neatly. The first is in the Court of Session, where it 
was argued inter alia that s. 37 (7) of the Electricity Act, 1947, 
imposed a duty on area boards to agree special terms with 
a consumer if the ordinary tariffs were inappropriate to his 
special circumstances (British Oxygen Co., Ltd. v. South-West 
Scotland Electricity Board |1955| S.L.T. 306). The words of 
the subsection are: ‘“‘ An area board may enter into an 
agreement ...’’ The Inner House affirmed Lord Hill 
Watson’s view that on the construction of the whole section 
the consumers had no legal right requiring for its effectuation 
that the board should be compelled to make a special agree- 
ment, and that this was a matter left by the Legislature to 
the discretion of the board. In other words “ may ”’ did not 
here mean ‘‘ must,” particularly as other subsections, dealing 
with the prices to be charged, used the contrasting word 
“ shall.”’ 

On the other hand when Parliament, having empowered 
local authorities to require the owner or occupier of a building 
to provide a dustbin (s. 75 of the Public Health Act, 1936), 
has given facilities in s. 8 (4) of the Local Government 
(Miscellaneous Provisions) Act, 1953, for a magistrates’ court 
to decide whether the requirement should be complied with 
by the owner or by the occupier, the magistrates ‘‘ must,”’ 
if that is the only issue before them, make an order on one 
or other of those two persons, even though the subsection 
says that they “‘may’’ do so. Pearce, J., with whom Barry 
and Glyn-Jones, JJ., agreed, in Peterborough Corporation v. 
Holdich (1955) 3 W.L.R. 626; ante, p. 798, did not think it fair to 
infer from the use of the word ‘‘may’”’ ins. 8 (4) (b), as opposed 
to the word “‘ shall,”’ that the magistrates could escape the 
duty to place the burden of providing a dustbin on either the 
occupier or the owner. In this case, unlike the Scottish one, 
it did not avail the respondents to point to other places in 
the same statute where the word “ shall’’ was used instead 
of “‘ may.”’ 

Something is also written about proper words in proper 
places. J.F.J. 


ESSENTIAL CHARACTERISTICS OF AN EASEMENT 


Tus article and those that will follow it in this Diary are 
based on the decision of the Court of Appeal (Sir Raymond 
Evershed, M.R., Birkett & Romer, L.JJ.) in Re Ellenborough 
Park 1955, 3 W.L.R. 892 and p. 870, ante. The decision of 
Danckwerts, J., in this case was discussed in two articles in 
this Diary some months ago (see pp. 553 and 574, ante) under 
the heading “ Jus Spatiandi,” that being the way in which 
the right which was claimed on behalf of the owners of the 
dominant tenements in the case was put in the court below. 
The Court of Appeal has treated the question which arose 
here more broadly, with the result that the earlier heading 
has ceased to be fully descriptive of the case. It is a long 
time since the foundations of the law of easements have 
been so thoroughly examined as they have been in this case, 
and it is impossible within the scope of a few articles of the 
length which this Diary permits to touch on more than a 
few of the various problems of general interest which were 
considered in the judgment of the court. But three separate 
problems do emerge from a reading of this judgment which 


seem to me to be of exceptional (as well as of general) interest, 
and it is with these three matters that I propose to concern 
myself. 

I will restate the relevant facts as shortly as possible. 
In 1855 A and B owned an estate at Weston-super-Mare 
which included Ellenborough Park, a piece of land unbuilt 
upon, and surrounding land, which they were developing 
for building purposes. Ellenborough Park and the road 
around it, Ellenborough Crescent, formed a rectangular area 
350 yards by 100 yards. The land abutting on this road 
was laid out in building plots and sold off. By a conveyance 
made in 1864 (which was treated as typical of the conveyances 
of all these plots) A and B conveyed to C a plot of land 
fronting on Ellenborough Park. The plot was described in 
the conveyance, which then continued as follows : ‘‘ Together 
with the messuage . . . now in course of erection by [C] 
on the said plot ... which [is} intended... to form 
No. 21 of the said row called Ellenborough Crescent .. . 
Together with all ways paths passages easements rights and 
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‘Long, long ago... 


in 1938 to be exact—Mr. Lightheart lived in the Village of Brightwater. 
Being a Solicitor he was much looked up to by his Neighbours. They 
used to ask him Difficult Questions of all kinds from the Hours When 

Shops Must Shut to the niceties of Sunday Entertainment. 


He knew everything, because he read everything. Because he read 
everything, he knew everything. 


Then came a War, a Great Big War, which made many Changes. 
And after the Great Big War came still more Changes. 


Because there were many, many Changes, Mr. Lightheart had many 
more papers to read. He stayed up late night after night. But 
however hard he tried, he could never quite catch up with his reading. 
And Mr. Lightheart grew sad because, when his Neighbours asked him 
Questions, he could never be quite, quite sure. 


Then one day Mr. Lightheart saw his Colleague from the Big City 
nearby. His Friend was very sorry when he heard how hard 

Mr. Lightheart worked and how late he went to bed. And so his 
Friend explained how he relied on the CURRENT LAW Service. 
And Mr. Lightheart was amazed when he saw how easy CURRENT 
LAW would make his life. 


Now, once again, the Neighbours think what a Wonderful, Clever Man 
Mr. Lightheart is, because he knows Everything That Happens. And 
he knows that his Answers to their Questions are Right. 


He never begrudges the Six Guineas a Year it costs him. In fact, he 
often wonders how the Publishers of CURRENT LAW, 

Messrs. Sweet & Maxwell and Messrs. Stevens & Sons who live at 

2 & 3 Chancery Lane in the City of London, can provide So Much 
for So Little. 
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appurtenances to the said plot of land . . . belonging or 
appertaining and particularly the use and enjoyment at all 
times hereafter in common with the other persons to whom 
such easements may be granted of the roads called the 
‘Crescent Road’ . and of all other roads ways footpaths 
and of all drains . which shall be made on the said . . . 
Estate and also the full enjoyment ... at all times 
hereafter in common with the other persons to whom such 
easements may be granted of the pleasure ground set out and 
made in front of the said plot of land . . . in the centre of 
the square called Ellenborough Park . but subject to the 
payment of a fair . proportion of the costs .. . of 
keeping in good order and condition the said pleasure ground.”’ 
The conveyance contained covenants by the purchaser, C, 
to complete the building of the messuage on the plot, and to 
pay a fair proportion jointly with all other persons to whom 
the right of enjoyment of the pleasure ground might be 
granted of the expenses of making and at all times keeping 
in good order and well stocked with plants the pleasure 
ground. There was also a covenant by the vendors for 
themselves and their successors with the purchaser and his 
successors to keep the garden as an ornamental pleasure 
ground for all time. 

Gradually the estat» was built up and the plots sold off. 
The vendors sold Ellenborough Park, and the plaintiffs in 
this application were successors of the purchaser thereof. The 
defendant who was ordered by Danckwerts, J., to represent 
the interests of all those adjoining owners to whom rights were 
granted over Ellenborough Park similar to those granted in the 
conveyance of 1864 to C was a successor of C. The question 
was whether those owners had any enforceable right to the 
use of the park. Danckwerts, J., answered this question 
affirmatively (there were also questions relating to certain 
compensation moneys paid in respect of the requisitioning 
of the park during the late war, which are of no general 
interest). The owners of Ellenborough Park appealed, and 
the Court of Appeal has affirmed this decision. 

The substantial question in the case was put by the Master 
of the Rolls, who delivered the considered judgment of the 
court, in this way. It was clear from the facts that if the 
house owners were entitled to an enforceable right in respect 
of the use and enjoyment of Ellenborough Park, that right 
must have the character and quality of an easement as known 
to the law. It had therefore been necessary for the court 
to consider carefully the qualities and characteristics of 
easements, and for that purpose to look back into the history 
of that category of incorporeal rights in the development of 
English real property law. It might be fairly assumed 
(he went on) that in the case of Duncan v. Louch (1845), 
6 Q.B. 904, the Court of Queen’s Bench was of opinion that 
such a right as the house owners claimed was capable of 
fulfilling the qualifying conditions of an easement. And 
Buckley, J., in the case of Keith v. Twentieth Century Club, Ltd. 
(1904) 73 L.J. Ch. 545, answered certain questions which 
Byrne, J., had ordered to be set down to be argued before 
the court, those questions themselves depending upon the 
assumption that such a right could exist in law. On the 
other hand, Sir George Farwell, J., a judge (as the Master 
of the Rolls observed), peculiarly experienced and learned 
in real property law, on two occasions, namely, in 1903 in the 
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case of International Tea Stores Co. v. Hobbs [1903] 2 Ch. 165, 
and in 1905 in Attorney-General v. Antrobus [1905] 2 Ch. 188, 
had used language appearing to treat as axiomatic the 
proposition that a right, which should properly be described 
as a jus spatiandi, was a right excluded by English law, 
as it had been by Roman law, from the company of servitudes. 

For the purposes of argument before the court counsel had 
agreed to adopt as correct the four characteristics of easements 
formulated in Cheshire on Real Property (7th ed., at pp. 456 
et seqg.). These, put shortly, were: (1) There must be a 
dominant and a servient tenement. (2) An easement must 
“accommodate ’”’ th: dominant tenement. (3) Dominant 
and servient owners must be different persons. (4) A right 
over land cannot amount to an easement unless it is capable 
of forming the subject-matter of a grant. (This statement of 
essential characteristics of an easement corresponds with the 
qualities described in Gale on Easements, chap. 2, as essential 
to an easement.) 

In the present case the characteristics (1) and (3) were 
not really in issue, and the argument turned upon the meaning 
and application to the circumstances of the second and 
fourth of these conditions. That is, the first question for 
decision was whether the alleged easement could be said 
in truth to ‘‘ accommodate’’ the dominant tenement, or, 
in other words, whether there existed the required 
“connection ’’ between the one and the other. The second 
question was whether the right alleged was “ capable of 
forming the subject-matter of a grant.’’ The exact significa- 
tion of this condition was not, in the judgment of the court, 
at first sight entirely clear. As between the original parties 
to the “ grant ’’ it was not in doubt that rights of the kind 
under consideration would be capable of taking effect by way 
of contract or licence. But for the purposes of the present 
case, as the arguments made clear, the cognate questions 
involved under this condition were as follows: (1) Whether 
the rights purported to be given were expressed in terms of 
too wide and vague a character; (2) whether, if and so far 
as effective, such rights would amount to rights of joint 
occupation or would substantially deprive the owners of the 
square in Ellenborough Park of proprietorship or legal 
possession ; and (3) whether, if and so far as effective, such 
rights constituted mere rights of recreation, possessing no 
quality of utility or benefit, and as such could not qualify 
as easements. F 

The consideration of the substantial question (was the 
right claimed capable of existing as an easement in law ?) 
thus, on this analysis of its component parts, involved the 
court in two distinct, although interconnected, lines of 
inquiry : did the right ‘‘ accommodate ”’ the houses round the 
square ; and, if so, was the right one which (a) was expressed 
in too vague terms, or (6) amounted to a deprivation of 
ownership of the servient tenement, or (c) possessed no 
quality of benefit to the dominant tenement? The result 
of the decision of the Court of Appeal on these several points 
is, of course, already apparent, but the way in which it was 
reached in each instance is extremely instructive, and this is 
what will form the subject of my next articles. By way of 
appendix the court added some observations on what is 
and what is not comprehended in the right which has been 
described as jus spatiandi. This also will deserve some study. 
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Mr. Oswald Henry Cochrane, retired solicitor, of Great Ayton, 
left £11,556 (£10,639 net.) 

Mr. E. G. Nisbet, solicitor, of Weybridge, Surrey, left £20,578 
(£20,370 net). 


Mr. S. Patey, solicitor, of Harpenden, Herts, left £34,795 
(£34,197 net). 

Mr. John James Schofield, solicitor, of Pontefract, Yorks, left 
£26,581 (£25,759 net). 
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SUB-LETTING AS A ‘ BUSINESS ” 


THE Landlord and Tenant Act, 1927, when defining, in s. 17, 
the holdings to which Pt. I applied, expressly provided that 
for the purposes of that section premises should not be deemed 
to be premises used for carrying on thereat a trade or business 
“by reason that the tenant thereof carried on the business of 
sub-letting the premises as residential flats, whether or not 
the provision of meals or any other service for the occupants 
of the flats was undertaken by the tenant.’’ In Bagettes, Ltd. 
v. G.P. Estates, Ltd. (1955) 3 W.L.R. 602; ante, p. 780, 
Wynn Parry, J., deplored the omission of the Legislature to 
introduce a corresponding provision into Pt. II of the Landlord 
and Tenant Act, 1954. 

The defendants in that case, whose business was the holding, 
managing and letting of real property, had applied for a new 
tenancy under the Landlord and Tenant Act, 1954, s. 24; 
and, taking the war into the enemy’s camp, the plaintiffs 
sought, by an originating summons in the Chancery Division, 
a declaration that the tenancy concerned was not one to which 
Pt. II of the Act applied. 

The tenancy was a tenancy of a property or set of properties 
divided into thirteen flats. Ten were occupied by sub- 
tenants at the date of the proceedings. One flat was in the 
basement, where there was also some accommodation for the 
caretaker employed by the defendants, and some store-rooms 
for fuel and for cleaning materials used by them for heating 
water and cleaning the flats and the hall, stairways, landings 
and passages. 

Part II of the Landlord and Tenant Act, 1954, opens with 
*« 23.—(1) Subject to the provisions of this Act, this Part of this 
Act applies to any tenancy where the property comprised in 
the tenarcy is or includes premises which are occupied by the 
tenant and are so occupied for the purposes of a business carried 
on by him or for those and other purposes. (2) In this Part 
of this Act the expression ‘ business’ includes a trade, pro- 
fession or employment and includes any activity carried on by 
a body of persons. (3) the expression ‘ the holding ’ 
... means the property comprised in the tenancy, there being 
excluded any part thereof which is occupied neither by the 
tenant nor by a person employed by the tenant and so 
employed for the purposes of a business by reason of which the 
tenancy is one to which this Part of this Act applies.’’ The 
provision dealing with ‘‘ Property to be comprised in new 
tenancy”’ says (s. 32 (1)) that an order for the grant of such 
shall be an order for the grant of a tenancy of ‘ the holding ’, 
but (7hrd. (2)) this is not to apply in a case where the property 
comprised in the current tenancy includes any other property 
besides the holding and the landlord requires any new tenancy 
to be a tenancy of the whole of the property comprised in 
the current tenancy—in which case the order is to be for the 
grant of a tenancy of the whole of the property. 

The problem which confronted the court was, accordingly, 
this: the tenants said that the caretaker’s room and the 
store-rooms and the stairs and landings and passages and unlet 
flats constituted a holding, and that they were absolutely 
entitled to a new tenancy thereof. Their counsel was 
“constrained to agree’’ with Wynn Parry, J.’s suggestion 
that all he could hope for from success on the summons was to 


establish a nuisance value in subsequent negotiations with the 
landlords (who, the learned judge said, were in no way 
obliged to exercise their right under s. 32). 

The result would be “absurd’’; on some sub-tenancy 
determining and re-letting being contemplated, the position 
would be reminiscent of that considered in Chappell v. Mason 
(1894), 10 T.L.R. 404 (C.A.). The facts of that case were 
that in 1853 three sisters took a lease of a Mayfair property 
which they used as a private hotel. In 1856 the plaintiff, 
owner of the adjoining house, let to them the second and 
third floors of that house ; both landlords agreed to an opening 
being cut in the party wall for access purposes, and the 
staircase leading to the second floor in the plaintiff's house 
being partitioned off. In 1892 the lease of the first-mentioned 
house terminated : it rather looks as if a forfeiture had been 
incurred, but at all events the landlord, assignee of the rever- 
sion, entered—and sealed the opening. The defendants, who 
were executors of the last survivor of the three ladies, thus 
found themselves entitled to possession of inaccessible realty. 
The action was for two quarters’ rent, and their plea was 
eviction, which failed. Their claim to a right of way over 
the staircase was held to be quite unfounded, apart from the 
consideration that the plaintiff did not admit that the said 
staircase was still there. 

Wynn Parry, J., did not, however, decide the question 
submitted by reference to absurdity ; on this point he con- 
sidered himself bound by the “theirs not to reason why ”’ 
judgment of Kindersley, V.-C., in Trevillian v. E-xeter Corpora- 
tion (1854), 5 De G. M. & G. 828. He preferred to consider it 
in the light of the scheme of Pt. II of the Act, which, ‘‘ whatever 
the infirmity of its language, is that, where a man occupies 
as tenant premises for business or professional purposes, he 
will not necessarily have to leave at the end of his tenancy, 
but that, subject to the terms and conditions contained in the 
Act, he will have the right to remain as tenant of those 
premises in order to enable him to occupy them for the purpose 
of continuing his business.’’ And, somewhat suddenly, the 
learned judge says : . on the view of the scheme of Pt. II 
of the Act which I have expressed, the byisiness of sub-letting 
parts of premises as flats with a view to making a profit from 
the rentals is not a business in respect of which a person carrying 
it on is entitled to the form of protection, namely, security of 
tenure, which is the subject of Pt. II of the Act.’’ The fact 
that a tenant would not be carrying on the whole of his business 
on the holding would not, having regard to the point made in 
the judgment of Morris, L.J., in Hills (Patents), Ltd. v. 
University College Hospital Board of Governors |1955) 3 W.L.R. 
523 (C.A.); ante, p. 760, disqualify him for a new tenancy, 
and it may be that the gist of Wynn Parry, J.’s view of the 
scheme is to be sought in the “‘ in order to occupy them... 
for the purpose of continuing his business,’’ which, in the case 
with which he was dealing, was a purpose that would not have 
been achieved by the grant of a new tenancy and nothing 
more. Put in another way, it might be said that the legislation 
was not designed to benefit a tenant by enabling him to 
exploit nuisance value. 





The Soricitors’ ARTICLED CLERKS’ SOCIETY announces the 
following programme for 1956: 5th January: Scottish Reels at 
The Law Society’s Hall, Chancery Lane. 6 p.m. Refreshments 
available. Members Is., guests 1s. 6d.; 11th January: Rugby, 
v. College of Estate Management, kick-off 2.30 p.m. Directions— 
Guildford train from Waterloo to Hinchley Wood. Ground is at 
South Manor Road. Tea will be provided; 12th January: 





Skating Party at the Queen’s Club, Queensway. Meet outside 
the ice rink at 6.30 p.m.; 18th January: Debate. The motion 
is ‘‘ Those were the days’’; 26th January: Scottish Reels with 
the nurses of the Royal Masonic Hospital near Stamford Brook 
Station. Meet outside Charing Cross Underground Station at 
7.15 p.m.; 1st February: Talk by Mr. S. Sydney Silverman, 
M.P. (subject to Parliamentary duties) on ‘‘ Capital Punishment.”’ 
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HERE AND THERE 


PRISONERS’ CHOICE 


WHEN Samuel Beckett’s “ Waiting for Godot’’ made its 
modest appearance at the Arts Theatre, even its warmest 
admirers hardly saw it as a potential West End success, for 
all the attention it had attracted in Paris. (After all, what 
can you expect of a town where a play of the calibre of ‘“‘ The 
Strong Are Lonely ’’ can only be fitted in for a month between 
“musicals ’’ ?) But somehow or other “‘ Waiting for Godot ”’ 
did catch on and there it is, strongly entrenched at the 
Criterion and “a conversational necessity ’’’ (advt.). That 
everyone makes something different of that curiously formless 
fantasy (written in French by an Irishman) of the two tramps 
in a desolate landscape waiting, waiting for their appointment 
with Mr. Godot, who never comes but always sends a boy with 
a procrastinating, reassuring message, only adds to its interest. 
It has been seen as “ an atheist’s morality play,”’ as an essay in 
the futility of human life and illusions, as a Christian sermon 
(in code, as it were) on human perseverance in waiting for God. 
Even if it were a mere piece of atmosphere it would still 
be interesting as a dramatic curiosity, but the strangest thing 
about it seems to be its almost universal appeal. It’s odd to 
find it at the Criterion, but it would be odder still to find it in 
Dartmoor. Well, it’s not quite got that far; the English 
criminal classes would still sturdily prefer Wilfred Pickles or 
Joan Rhodes, the strong girl, to give them a performance. 
But their German opposite numbers vote for Godot. The 
Rhineland State Prison at Luttinghausen confines some 
of Germany’s toughest criminals—so tough that they are only 
allowed a letter every six weeks and a parcel every three 
months. Now, in one of the parcels came a copy of the original 
French version of the play, and the man who got it translated 
it into German. It was produced in the gaol, and ran for 
over a dozen performances, and the author has accepted an 
invitation to see it. 


INSIDE VIEW 


Is there a moral in that ? Well, at least one can say thank 
God for a prison system somewhere which is rigid enough to 
keep tough criminals in good order and at the same time 
elastic enough to let the prisoners help themselves along a 
line totally unforeseen, so that they can do good to themselves 
and not just passively have good done to them. After all, 
it wouldn’t be at all the same thing if at all our more pro- 
gressive, more boldly experimental, prisons the authorities 
started distributing copies of Godot to all the inmates and 
compulsorily or even persuasively parading them for perform- 
ances. If one can guess anything about the average English 
prisoner’s tastes, the result would be an uncontrollable mass 
exodus from all the prisons without bars. One hears the most 
contradictory reports of English prisons (all reliably authenti- 
cated), so that at one extreme you seem to have overcrowded, 
insanitary slums and at the other country house establish- 
ments that are virtually colleges for adult education. Every 


little bit of first-hand evidence is worth listening to, and 
recently television gave a hearing to Lieut.-Col. Alfred 
Wintle, M.C., the dashing Royal Dragoon who had just 
completed a term of six months’ imprisonment for playing the 
part of a dissatisfied client all too emphatically in the Regency 
manner and “ debagging’’ an elderly solicitor as a criticism 
of his professional methods. He was in the unique position 
of being able to compare ordinary prison life with upper class 
prison life at its most select, for in 1940 he got himself locked 
up in the Tower of London (‘‘an extremely good address,’ 
he says) over an unorthodox and unauthorised bid to fly to 
France during the great collapse and rescue the French air 
force. In the Tower there was a normal morning drink, 
friends assembling for luncheon at 11.30 and the bandmaster 
of the Scots Guards submitting a programme of music for his 
enjoyment. The shape of prison life elsewhere is, of course, 
very different, although the Colonel found most of his 
“colleagues ’’’ (as he calls his former fellow-prisoners) very 
friendly. He makes an interesting estimate that 30 per cent. 
of them were just weak and had been led astray, and another 
30 per cent. were “‘ more or less harmless people who sell 
chocolates after hours.”’ 


WARDER AND CHARGE 
THE colonel also has an anecdote which illustrates what, one 
supposes, is one of the insoluble problems of setting men in 
near-absolute authority over other men. On an exercise 
when ordered to march he told the warder that he was excused 
owing to war injuries. ‘‘ At this he reviled me in such obscene 
and filthy terms that one of the men came to me afterwards 
and suggested that I make a complaint. I did so... and the 
next thing I heard I was put on a charge for making a false and 
malicious allegation against a prison officer. I was tried 
by four magistrates, but when the prison warder said that all 
he had said to me was ‘ Tut, tut, Colonel, you can march 
with everybody else,’ they didn’t believe it, and I got away 
with it.’’ Everyone knows the difficulty of choosing between 
two diametrically opposite stories : the fairest tribunal in the 
world can never be sure it’s chosen right. As between colonel 
and warder, the two started with a rough equality in 
credibility. But where would a professional criminal have 
stood in similar circumstances ? “‘ There’s no art to find the 
mind’s construction in the face,’’ and status would be bound 
to tell. For one thing, a prison officer is a rare and irreplace- 
able treasure just now. The 3,600 warders need 1,000 new 
recruits to operate a three-shift system of duty throughout the 
service, and enable them to let the prisoners out of their cells 
for useful, steady work in association under adequate super- 
vision. At Dartmoor the guards are outnumbered by their 
charges, many dangerous and desperate men, four to one. 
The French and the Germans are putting realistically 
constructed dummy policemen at dangerous cross-roads to 
overawe speeding motorists, but the Prison Commissioners 
can hardly call in Madame Tussaud’s to reinforce their officers. 
RICHARD ROE. 





BURY COUNTY BOROUGH DEVELOPMENT PLAN 


Proposals for alterations to the above plan were on 
5th December submitted to the Minister of Housing and Local 
Government. The proposals relate to land situate within the 
Unsworth area of the borough. A certified copy of the proposals 
as submitted to the Minister has been deposited at the office 
of the Borough Engineer, Town Hall, Bury, and is open for 
inspection free of charge by all persons interested between the 
hours of 9.30 a.m. and 5 p.m. from Monday to Friday and between 
the hours of 9.30 a.m. and 11.30 a.m. on Saturdays. Any objec- 








tion or representation with reference to the proposals may be 
sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before 28th January, 
1956, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
Bury County Borough Council and will then be entitled to receive 
notice of any amendment of the plan made as a result of the 


proposals. 
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TALKING “SHOP” 


BREVIS ESSE LABORO 
(After Harry Graham, with apologies.) 
What hours I spent, as well as strength, 
And stationery condemned to waste, 
In writing every word at length 
To suit the public taste, 
Until I hit upon a plan 
Which I’ll explain as best I can. 
When I've a syllable de trop, 
I cut it off, without apol. : 
For instance I might have you know 
Our gent. is on his hol., 
Inviting you to grant extens. 
For us to give the thing attent. 


My sense remains as clear as cryst., 
My style as pure as any virg. ; 

To start with it may seem sinist., 
At least it needs no purge. 

(The only trouble with the sys. : 

I earn no more for writing this). 


I gladly publish to the prof. 
A scheme of which I make no myst., 


And beg them to accept the off. 

Of this most useful syst. ; 
And, though it may appear de min., 
With luck they’ll all be home to din. 


Now should you chance to need a prec., 
Just seek in Key & Elph. or Prid. 

The style of most approved address 
For wdwr or wid. ; 

Or you may try in this connex. 

Wharton's invaluable Law Lex. 


Long words in Queen’s Bench Forms by Chit. 
And Torts by Salm. and Charts. by Scrut., 
Once pubs. have got the hang of it, 
Will soon be dead as mut. ; 
Nor should the ed. see any harm 
In pruning those three Vols. by Jarm. 


For trials in a court of just. 
I much commend this novel meth., 
Believing that it surely must 
Save quantities of breath .. . 
But if of this you’re feeling scept., 
Pray place in usual recept. “Esc.” 


A LAWYER ENTERTAINS 


or Have You Read All the Good Law Books Lately ? 


HELLO, John, how are you? Do come in. Mind the step 
(Farman v. Perpetual Investment Building Society {1923} 
A.C. 74). We haven’t seen you for ages now ; when was the 
last time? Six years ago last June, was it (Law Reform 
(Limitation of Actions, etc.) Act, 1954), or is it eight years 
now (Town and Country Planning Act, 1947, times)? Let 
me take your coat (R. v. Thompson (1825), 1 Mood. 78). 

Now then, come along in. You’ve not met my wife, have 
you? We were married in France last November (Evidence 
(Foreign, Dominion and Colonial Documents) Act, 1933, and 
Evidence (France) Order in Council, 1937 ; Motture v. Motture 
[1955] 1 W.L.R. 1066). I expect you remember your way 
around here as it is still much the same as it was before we 
were married. Most of Annette’s articles (Daly v. Cannon 
[1954] 1 W.L.R. 261) are still over the channel (Customs and 
Excise Act, 1952). Still, we are getting along well enough 
for the time being in my bachelor establishment (s. 17, Married 
Women’s Property Act, 1882; Re Bettinson’s Question {1955} 
3 W.L.R. 510). 

What will you have to drink? Sherry (Fisher v. Santovin, 
Ltd, {1953} 2 All E.R. 713), whisky (John Haig & Co., Ltd. v. 
Forth Blending Co., Ltd. [1954] S.C. 35) or a strictly T.T. ginger 
beer (Donoghue v. Stevenson {1932} A.C. 562)? You’d rather 
have water (Mayor of Bradford v. Pickles (1895), 64 L.J. Ch. 
759) 2? You being a wine merchant, I should have expected 
good taste (s. 2, Defamation Act, 1952). 

Yes, we are lucky to have a flat like this. Of course, it 
isn’t really cheap. The landlord charges a very small rent 
(s. 12 (7), Increase of Rent and Mortgage Interest Restrictions 
Act, 1920) and a very large premium (Regor Estates, Ltd. v. 
Wright [1951] 1 K.B. 689). We have no security of tenure 
and one thing and another we hope to find somewhere else ; 
if we buy from a speculating builder we shall have a building 
contract conditional upon the purchase so that the stamp duty 
is only on the value of the land (Kimbers & Co. v. I.R.C. {1936} 
1 K.B. 132), and by some chance most of such plots cost only 


£475 (s. 73, Finance (1909--10) Act, 1910). We shall take it 
up as joint tenants and the equivalent of the Schedule A 
assessment will be paid to Annette as trustee’s remuneration 
so that she obtains earned income relief on it (Baxendale v. 
Murphy (1924), 9 Tax Cas. 76). If H.M. inspector won’t 
wear that one, we take it in the name of our own limited 
company and she will get director’s fees: the answer is the 
same. 

The back garden here is ours, too. You see I 
specialised in roses and even bred some new ones myself 
(Re Wheatcroft Brothers, Ltd.’s Trade Marks (1954) 1 W.L.R. 
116). I’ve got a gardener, but he isa pensioner ; he couldn’t 
work more than twelve hours a week when he was trying to 
get his pension and now he has it he can work any length of 
time but mustn’t earn more than {2 in a week, else he loses 
his pension shilling for shilling (National Insurance Act, 1946, 
s. 20 (5), as amended by the National Insurance Act, 1951, 
s. 4 (6)). 

Good heavens, just look at that child climbing the tree 
at the end of the garden. I am always telling her how 
dangerous it is (Addie & Sons v. Dumbreck |1929| A.C. 358), 
and what horrible things happen to children who climb 
trees (Buckland v. Guildford Gas Light & Coke Co. |1948]| 
2 All E.R. 1086). Still, she won’t be able to much longer. 
What with overhanging and undermining (McCombe v. Read 
[1955] 1 W.L.R. 635), my landlord has decided the only 
satisfactory thing to do is to take it down (s. 28, Town and 
Country Planning Act, 1947). The man in the house opposite 
didn’t realise when he purchased how it had affected his house 
(Eagle Star Insurance Co. v. Gale & Power (1955), 105 L.J. 
458). Anyway, our neighbour wants to get possession and 
turn his house into three flats (s. 11, Housing Act, 1949). 
Alternatively, he wants to vary his covenants to build another 
house in the vacant part of his garden (s. 84, Law of Property 
Act, 1925). All the neighbours disapproved of this conversion, 
but they are up in arms over this next one. My landlord® 


have 
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didn’t even bother about them, but then he always is lucky 
when it comes to taking a chance. Even when he wins a 
newspaper competition he manages to find legal grounds for 
getting his share of the winnings (Simpkins v. Pays {1955| 
1 W.L.R. 975). 


Lunch is ready now. What have we? Sausages? They 
don’t taste very meaty (Food and Drugs Act, 1938, s. 3). 
They are as poor as his war-time ones and for £100 he could 
easily make them all first class (Food and Drugs Act, 1938, 
s. 79). Bread and butter pudding to follow? I seem to have 
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got the baker’s bag in my bread, but that is all right (Turner 
and Son, Ltd. v. Owen [1955] 3 W.L.R. 700). 

Must you be going so soon after the meal? Let me take 
you to the station (Dann v. Hamilton [1939] 1 K.B. 509). 
The car is getting a bit old now, but it still goes like a bomb 
(Herschtal v. Stewart & Ardern, Ltd. [1940] 1 K.B. 155). 
That looks like your train coming in now. Have you got 
your ticket (Thompson v. L.M.S. [1930] 1 K.B. 41)? Well, 
cheerio, it’s been grand seeing you again. Cheerio. (Thinks : 
was that the right train? Smith v. L. & S.W.R. (1871), 
LR. 6 CP. 21.) N.P. 


BOOKS RECEIVED 


The Law of Torts. By Harry Street, LL.M., Ph.D., Solicitor, 
Professor of Law in the University of Nottingham. pp. Ixxxili 
and (with Index) 555. 1955. London: Butterworth & Co. 
(Publishers), Ltd. £2 5s. net. 


Miscellany-at-Law. A Diversion for Lawyers and Others. By 


R. E. MrGARRY. pp. xvi and (with Index) 415. 1955. 
London: Stevens & Sons, Ltd. £1 5s. net. 

Company Meetings. By W. F. Tarsort, F.C.LS., F.T.L.1. 
pp. xii and (with Index) 179. 1955. London: Stevens & 


Sons, Ltd. 17s. 6d. net. 


The Law of Banker’s Commercial Credits. By the late H. C. 
GUTTERIDGE, Q.C., and Maurice MerGRAH, of Gray’s Inn, 
Barrister-at-Law, M.Com. (Lond.), Secretary to the Institute 
of Bankers. pp. xxii and (with Index) 227. 1955. London: 
Europa Publications, Ltd. £1 5s. net. 

Sanitary Officers’ Practice: Food Inspection. [Edited by 
STEWART SwiFT, M.B.E. pp. xiv and (with Index) 792. 1955. 
London: Butterworth & Co. (Publishers), Ltd. £3 10s. net. 


A Legal Bibliography of the British Commonwealth of Nations. 
Second Edition, Volume 1. English Law to 1800 including 
Wales, the Channel Islands and the Isle of Man. Compiled 
by W. Haro_p MaxweELt and LEsLiE F. MAXWELL. pp. xvi 
and (with Index) 687. 1955. London: Sweet & Maxwell, 
Ltd. £3 10s. net. 


Handbook of Child Law. Supplement to the Fourth Edition. 
pp. 22. 1955. London: Sir Isaac Pitman & Sons, Ltd. 2s. net 


The Lawyer’s Companion and Diary 1956. Editors, ErNeEst L. 
Buck and LesLiz C. E. TuRNER. pp. iv and (with Indexes) 
2165. London: Stevens & Sons, Ltd.; Shaw & Sons, Ltd. 
Price No. 1, £1 5s. net, and price No. 2, £1 1s. net. 


Rational Approach to Crime and Punishment. Essays on the 
trend towards individualisation of punishment in the United 
States of America. By W. Y. Tsao, J.S.D. (U.C.), Professor 
of Law, National Taiwan University. pp. v and (with Index) 
304. 1955. Taipei: China Culture Publishing Foundation. 


REVIEW 


The Proof of Guilt. A Study of the English Criminal Trial. 
By GLANVILLE WILLIAMs, LL.D., of the Middle Temple, 
Barrister-at-Law, Fellow of Jesus College, Cambridge. 
Published under the auspices of the Hamlyn Trust. 1955. 
London: Stevens & Sons, Ltd. 17s. 6d. net. 

Dr. Glanville Williams’s subject for the 1955 series of Hamlyn 
Lectures is one for the exposition of which he seems especially 
suited. His work on the substance of the criminal law is known 
to be enthusiastically and searchingly thorough. Here he 
takes into his laboratory the centrepiece of our system of criminal 
procedure and, in four lectures packed with critical comment 
and pertinent allusion, analyses the history, utility and fairness 
of each constituent incident. The method of examining witnesses, 
the rules of admissibility, the degree of participation of the 
judge, joint and separate trials—all these features are studied 
in relation to the part they play in achieving a just result. 

Throughout the argument parallels are drawn with other 
systems, by no means to the overall disadvantage of our own. 
The author is no indiscriminate belittler of our jealous pride in 
English justice. At the same time some of the rules of evidence, 


in particular that which excludes all hearsay, are found on 
dispassionate examination to compare unfavourably with 
Continental ones, and Dr. Williams rather “‘ debunks ’’ the vaunted 
merits of jury trial. Indeed, the longest chapter of the book is 
devoted to the complications arising from the presence of the 
jury. 

The lectures bristle with practical points which form an 
integral part of English criminal procedure and yet are not 
explicitly treated in the textbooks. By contrast, the views 
expressed at one or two points are academically tinged. Refusal 
to accept the say-so of eminent advocates and judges on the 
infallibility of juries is! perhaps a meritorious example of this. 
Not all observers will, however, share the lecturer’s low estimate 
of the force of the oath in the case of the ordinary witness. 


The reference on p. 166 to the difficulty facing a recorder on 
an appeal from magistrates of ignoring a sheet put in front of him 
which lists previous convictions has turned out to be prophetic 
in the light of R. v. Grimsby Borough Quarter Sessions [1955] 
3 W.L.R. 563; ante, p. 763. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 


HOUSE OF LORDS 


TRANSFER OF ASSETS ABROAD: TAX LIABILITY: 
RIGHT TO INCOME ACQUIRED BY SETTLEMENT AND 
GENERAL BEQUEST 
Bambridge v. Inland Revenue Commissioners 
Lord Morton of Henryton, Lord MacDermott, Lord Tucker and 
Lord Cohen. 8&th December, 1955 
Appeal from the Court of Appeal ({1954] 1 W.L.R. 1460; 

98 Sot. J. 851). 


In 1933 the taxpayer’s 
Kamouraska Investments, 


parents transferred assets to 
Ltd., a Canadian company. In 


Where possible the appropriate page reference is given at the end of the note. 


1934, by two individual settlements, each transferred shares and 
debentures in Kamouraska received by them in consideration of 
the transferred assets to trustees on trust to pay the income 
from each settlement to the settlor during his (or her) life, and 
on the death of the surviving spouse to pay the whole of the 
income to the taxpayer during her life. The settlements were 
revocable. The father died in 1936 without having revoked his 
settlement. The mother revoked her settlement in 1937. She 
died in 1939 and by her will made in 1938 the taxpayer became 
entitled under a general bequest to a life interest in her mother’s 
residuary estate, which included the shares and debentures in 
the company formerly comprised in her mother’s settlement. 
The taxpayer was assessed to income tax and sur-tax on the 
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footing that she had acquired the rights by virtue of which 
she had power to enjoy the income of the company, within the 
provisions of s. 18 of the Finance Act, 1936, and that, accordingly, 
the income of the company was to be deemed to be hers for 
taxation purposes. On appeal from the Special Commissioners, 
Harman, J., discharged the assessment in so far as it related to 
rights acquired under her mother’s will, but affirmed that part 
relating to her father’s settled shares. The Court of Appeal 
allowed an appeal by the Crown and dismissed a cross-appeal 
by the taxpayer, who appealed to the House of Lords. 


Lorp Morton or HENRYTON and Lorp TUCKER expressed 
concurrence in the opinion which Lord Cohen was about to 
deliver. 


LorD COHEN said that it was common ground that the sales 
to Kamouraska in 1933 were transfers to which s. 18 of the 
Finance Act, 1930, applied and also that the settlements were 
“associated operations’’ within the section. So far as her 
father’s holdings in Kamouraska were concerned, the appellant 
said that her power to enjoy the income was not wholly derived 
from the transfer and the settlement, but was attributable also 
to his death, which was not an “associated operation.”’ As 
regards her mother’s holdings, the appellant said that her title 
depended on her mother’s will and that the making of that will 
was not an “associated operation ’’ because (a) her power to 
enjoy the income depended on her mother dying within her 
lifetime and (6) the will contained no specific reference to those 
holdings, and accordingly was not “ effected . . . in relation to 
any of the assets transferred ’’ (s. 18 (2)). It was also said that 
her power to enjoy the income in question was derived not 
only from the will but also from the probate. His lordship 
agreed with Jenkins, L.J., that ‘‘ an interest in remainder . 
is given by means of the settlement and not by means of the 
happening of the event which brings the settlement into possession 
or, as the case may be, fulfils the contingency ”’ ({1954] 1 W.L.R. 
1464-65) and that a will which disposed of property could not 
“reasonably be said not to have been made ‘in relation to’ 
the property of which it disposed,’’ nor was there ‘‘ any justifica- 
tion for distinguishing between property specifically disposed of 
and property comprised in a residuary gift, and holding that the 
will relates to the former but not the latter’ ([1954] 1 W.L.R. 
1466). The first citation disposed of the appellant’s argument 
so far as her father’s settlement was concerned. The combined 
effect of both would dispose of her arguments under her mother’s 
will but for the suggestions (a) that the will could not be an 
“associated operation’’ because it could be revoked, and 
because it had no operative effect in the life of the testatrix, and 
(b) that the power to enjoy the income in question was derived 
not only from the will but also from the probate. But it could 
not be accepted that, pending the death of the testator, a will 
was not an operation effected by the testator in relation to the 
assets comprised therein. In the present case the will was an 
“associated operation ’’ within s. 18 (2). Further, the appellant’s 
power to enjoy the income depended on the will and not on the 
probate. The appeal should be dismissed. 

Lorp MacDeErwmott agreed with his lordship’s conclusions and 
reasons. Appeal dismissed. 

APPEARANCES : Siy Andrew Clark, Q.C., R. Borneman, Q.C., and 
Roderick Watson (Field, Roscoe & Co.); Pennycuick, Q.C., 
Siv Reginald Hills and E. B. Stamp (Solicitor of Inland Revenue). 

(Reported by F. H. Cowpgr, Esq., Barrister-at-Law] 
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COURT OF APPEAL 


HUSBAND AND WIFE: MAINTENANCE: ORDER TO 
PAY “£52 PER ANNUM FREE OF TAX” 


Jefferson v. Jefferson 


Denning, Hodson and Morris, L.JJ. 30th November, 1955 


Appeal from a special commissioner. 


The Income Tax Act, 1952 (reproducing provisions of the Finance 
Act, 1944), provides by s. 205: ‘‘ (1) In this Chapter, ‘ small 
maintenance payments’ means payments under an order made 
by a court in the United Kingdom—(a) to or for the benefit 
of a woman for her maintenance; ... being payments which— 
(i) are for the time being required by the order . . . to be made 
weekly at a rate not exceeding the amount per week specified 
in subsection (3) of this section ; and (ii) would, apart from this 
section, fall within Chapter I of this Part of this Act (which 
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provides for the deduction of tax from interest, annuities and 
other annual payments), and ‘ small maintenance order ’ means an 
order providing for the making of small maintenance payments. 
(3) The amount referred to in paragraph (i) of subsection (1) of 
this section is—(a) in the case of payments to or for the benefit 
of a woman for her maintenance, five pounds if the payments are 
payments pursuant to an order made in accordance with para- 
graph (c) of section five of the Summary Jurisdiction (Married 
Women) Act, 1895, and otherwise two pounds...” By s. 206: 
“(1) Notwithstanding anything in Chapter I of this Part of 
this Act, small maintenance payments shall be made without 
deduction of tax. (2) Any sums paid in or towards the discharge 
of a small maintenance payment shall be chargeable under Case ITI 
of Schedule D, but the tax shall be computed in all cases on the 
payments falling due in the year of assessment, so far as paid in 
that or in any other year. (3) A claimant shall be entitled, in 
computing his total income for any year of assessment for any 
of the purposes of this Act, to deduct sums paid by him in or 
towards the discharge of any small maintenance payments 
which fall due in that year, and effect shall be given to this deduc- 
tion by reducing any assessment made on him or by repayment, 
as the case may require...’’ On the making of a decree absolute 
in January, 1952, an order was made by a district registrar 
requiring the husband to pay to the wife maintenance “‘ at the 
rate of £52 per annum free of tax the said sum to be payable 
weekly.”’ For some time the husband, with the wife’s consent, 
paid her monthly sums of £4 6s. 8d. in discharge of his obligations 
under the order; but in December, 1954, the wife’s solicitors 
claimed that the proper weekly sum was the grossed-up sum of 
£1 plus a sum representing the income tax thereon according 
to the standard rate prevailing from time to time. The wife 
was not liable to pay tax at the full standard rate. On the refusal 
of the husband to vary his payments, the wife took out a judg 
ment summons before the commissioner claiming arrears of 
maintenance. ‘The commissioner upheld the wife’s contention, 
found that the arrears amounted to £88 and made a committal 
order, to be suspended so long as the husband paid off the arrears 
at the rate of £5 per month. The husband appealed. 

DENNING, L.J., dissenting, said that the order was in a most 
undesirable form. The appropriate sum payable would be /1, 
plus an unknown amount representing the wife’s actual liability 
for income tax thereon. No judgment summons should have been 
issued, as such a summons must be for a sum certain, and the 
sum payable by the husband was uncertain. The proper course 
would have been for the wife’s solicitor to apply to the registrar 
to vary the order by directing a weekly payment of £1 3s., or 
whatever the appropriate sum would be. The principle in 
In ve Pettit [1922] 2 Ch. 765 was applicable to maintenance. 

Hopson, L.J., agreed that the order was in a most undesirable 
form, but said that in the circumstances it was reasonable for 
the wife to take out a judgment summons.* The question was 
whether the words meant such a sum as after deduction of tax 
at the standard rate for the time being would leave £52 a year, 
as the wife claimed ; or whether they meant that the payment 
of £52 a year without deduction of tax would satisfy the order, 
as the husband claimed. The former was the accepted con- 
struction (see Burroughes v. Abbott [1922] 1 Ch. 86), and Spilsbury 
v. Spofforth [1937] 4 All E.R. 487 showed that the principle in 
In ve Pettit, supra, did not apply to maintenance payments. The 
husband contended that, as the order was concerned with a 
““small maintenance payment ’”’ under ss. 205 and 206 of the 
Act of 1952, it should be construed as requiring payment of a 
gross sum of £52 per year. But those sections had no effect on 
the construction of the order. It was first necessary to ascertain 
what the gross sum to be paid was ; in the present case /1 16s. 4d. 
originally, from which no deduction could be made under s. 206 (1). 
The practical effect of the provision was that the husband was 
entitled to deduct the gross payment from his total assessable 
income, and the money came into the hands of the wife as taxable 
income in her hands. The ordinary practice when ordering small 
maintenance payments was to omit all reference to tax; that 
practice was correct, and the present order was anomalous. 
If the sum of {1 16s. 4d. was more than the wife ought to receive, 
application should be made to the registrar to vary the order. 
The appeal should be dismissed. 


Morris, L.J., concurred with Hopson, L.J. Appeal dismissed. 


APPEARANCES: Felix Taylor (Rivington & Son, for Rabnett 


Conway & Co., Birmingham) ; J. D. F. Moylan (Field, Roscoe &,, 
Co., for Ginn & Co., Cambridge). pee 
(Reported by F. R, Dymonp, Esq., Barrister-at-Law] 
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CHANCERY DIVISION 


BEQUEST OF “STAMPS OF THE BRITISH 
COLONIES ” 


In re Van Lessen 


WILL: 


Wynn Parry, J. 10th November, 1955 


Adjourned summons. 

A testator, a philatelist of considerable experience, by his 
will gave his “ collection of Stamps of Great Britain and such 
of the British Colonies except Malta as may be in my collection ’ 
to one beneficiary, and the residue of his collection to other 
beneficiaries. A summons was taken out to ascertain the ambit 
of the gift. 

Wynn Parry, J., said that “ colonies’’ was a word which 
had received no exhaustive definition either in the statutes or 
in the courts, and in Jn ve Maryon-Wilson’s Estate [1912] 1 Ch. 
55 was described as a word of very uncertain meaning. It became 
necessary to consider the background of the testator and those 
whom he designed to benefit, and the correct view was that 
the testator was using the language of philatelists. Evidence 
by expert philatelists expressed the view that the term included 
all those stamps which were listed in Stanley Gibbons’ British 
Empire Catalogue, a view confirmed by Messrs. Gibbons. At 
the date of the will all the stamps in dispute would have been 
found in that catalogue. A number of catalogues and publica- 
tions had been referred to, and showed the common use of a 
phrase “ British Colonials’? to cover stamps of all countries of 
the Commonwealth and mandated territories, and even such 
countries as Eire, Egypt and the Sudan. The phrase used by 
the testator was equivalent to “ British Colonials,’’ and was 
wide enough to cover all the stamps in dispute. Declaration 
accordingly. 

APPEARANCES: P. W. E. Taylor (Benham, Synnott & Wade) ; 
J. Monckton (Vanderpump & Sykes); O. M. Swingland (Wood, 
Nash & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


SALE BY COMPANY OF CONTROLLING 
INTEREST IN ANOTHER COMPANY: LUMP SUM AS 
CONSIDERATION FOR GIVING UP SECRETARYSHIP : 
WHETHER TRADING RECEIPT 


Anglo-French Exploration Co., Ltd. v. Clayson (Inspector of 
Taxes) 


INCOME TAX: 


Harman, }. 23rd November, 1955 


Appeal from the General Commissioners for London. 

The taxpayers, a mining finance company, provided agency, 
secretarial and other similar services in London and Johannesburg 
for a number of companies, and the receipts and outgoings in 
respect of such services were included in its assessment to tax 
under Schedule D, Case I, of the Income Tax Act, 1952. Together 
with the trustees of one F, the taxpayers held a substantial 
shareholding in the AK company, a South African company for 
which they provided agency and secretarial services for a 
remuneration. In 1949 the taxpayers and the F trustees sold 
their shares in AK company to certain purchasers who, in accord- 
ance with the agreement of sale, paid to the taxpayers £20,000 
in consideration of their vacating their office as secretaries and 
agents ; of that sum they retained £16,138 and paid the balance 
to the F trustees. The sum retained was credited to reserve 
account in the balance sheet as ‘“‘ amount received during 1949 
for compensation for loss of office.’’ On being assessed to income 
tax in respect of this sum, the taxpayers appealed to the general 
commissioners, who found that it was a trading receipt and 
dismissed the appeal. The taxpayers appealed. 

HARMAN, J., said that a number of cases had been cited by each 
side which, it was suggested, governed the present case ; but every 
case must turn on its own special facts. The Crown argued that, 
as the company itself had described the payment as compensation 
for loss of office, and as the loss of this office did not cripple its 
profit-making structure, the cases showed that it must be treated 
as an income receipt. But it did not help merely to give the 
payment a name and decide on that ground. The taxpayers 
contended that the sum received was the price paid by a third 
party for the sale of a capital asset, and was therefore capital, 
but that also was not the true view. They were a mining finance 


company, buying and selling shares as their stock-in-trade ; they 
also acted as paid secretaries and registrars, but it was not part 
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of their business to buy and sell such secretaryships. They, 
together with the F trustees, controlled the company, and when 
backed by the trustees they could refuse to sell their shares 
except on the terms that they should receive this sum in addition 
to the purchase price. The fact that the F trustees received part 
of the money showed that it was not compensation for loss of 
office. The sum received was, in fact, a sum received in the course 
of their trade, and even if it was not part of the purchase price, 
was only earned because of the holding of the shares and by way 
of inducement to part with them. On analysis, it was money 
earned by the taxpayers in the course of their trade, and therefore 
a trading receipt and subject to tax. Appeal dismissed. 
APPEARANCES: H. H. Monroe (Coward, Chance & Co.) ; 
R. Borneman, Q.C. and Sir R. P. Hills (Solicitor of Inland Revenue). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


QUEEN’S BENCH DIVISION 


NEGLIGENCE: ONUS OF PROOF: HOLE IN FLOOR OF 
RAILWAY WAGON 
McDonald v. British Transport Commission 
Pilcher, J. 28th October, 1955 

Action. 

The plaintiff, a dock foreman in the employment of the defen- 
dants at West Hartlepool Docks, stepped into an empty railway 
wagon and was walking along the floor when his leg went through 
a hole and he sustained injury. The wagon was old and used for 
dock purposes only ; in busy times, as when the accident occurred, 
minor repairs, such as mending such a hole, were deferred, and 
it would have been economically difficult for the defendants to 
pick out all wagons needing such repairs. All those working in 
the docks knew that it was not uncommon to find such defects 
in wagons. The plaintiff claimed damages for the negligence 
of the defendants in failing to provide a safe place of work and 
safe equipment. 

PILCHER, J., said that the wagon was dangerous, and once 
danger was established, the onus shifted on to the employer to 
prove that he had used due care with regard to the safety of his 
servants. Under certain sections in the Factories Act, 1937, 
an employer was required to take such steps as were ‘‘ reasonably 
practicable ’’ to ensure the safety of his servants, and in Callaghan 
v. ved Kidd and Son (Engineers), Ltd. [1944] 1 K.B. 560 it 
was said that the onus of proving that such steps had been taken 
was on the employer. It did not seem to have been decided 
whether the onus at common law was the same, but there seemed 
to be no reason why it should not beso. The question accordingly 
was whether the defendants had discharged that onus. The 
defendants, for economic reasons, allowed wagons in a dangerous 
condition to circulate in the docks at busy times, and claimed that 
they could not remedy that situation except at great expense 
Asquith, L.J., when’ dealing with the words “ reasonably 
practicable ’’ in the Coal Mines Act, 1911, in Edwards v. National 
Coal Board |1949) 1 K.B. 704, said that, if the risk was insignificant 
in relation to the sacrifice demanded of the owners, they had 
discharged the onus. In the present case the defendants had not 
discharged the onus on them of showing that it was unreasonable 
to expect closer inspection and more frequent repair during the 
busy period. There would be judgment for the plaintiff, but the 
damages would be reduced by 50 per cent. as the plaintiff had 
himself been negligent. Judgment for the plaintiff. 

APPEARANCES: IF. Rawden-Smith & Brewer) ; 
A. B. Boyle (M. H. B. Gilmour). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


(Pattinson 


LANDLORD AND TENANT: COVENANT TO PAY £X 
RENT “IN GOLD STERLING OR NOTES TO THE 
EQUIVALENT VALUE”: EFFECT 
Treseder-Griffin and Another v. Co-operative Insurance 
Society, Ltd. 

Lord Goddard, C.J. 6th December, 1955 

Action. 

A lease dated 30th December, 1938, under which two shops 
were demised to the then lessees for ninety-nine years from 
24th June, 1930, provided in the reddendum clause for the 
payment by the lessee ‘‘ yearly during the said term either in 
gold sterling or Bank of England notes to the equivalent value 
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in gold sterling the rent of £1,900 . . . by equal quarterly pay- 
ments ...’’ The lessors sued the assignees of the lease for five 
quarters’ rent based on the value in sterling of 475 gold sovereigns 
on each quarter day and sought a declaration that, on the true 
construction of the clause, they were entitled thereafter to receive 
475 gold sovereigns or their value in bank notes on the dates on 
which payment was due. 

Lorp Goppakrp, C.J., said that the clause in question was 
obviously intended to be a “‘ gold clause,’’ which since Feist’s case 
[1934] A.C. 161 must be regarded as giving rise to an obligation 
to pay in legal tender of the stipulated currency an amount 
which would on the day of payment be sufficient to buy gold 
coins corresponding to the nominal amount of the debt. This 
seemed to be the first time that such a clause had been litigated 
between subjects in Great Britain; but that made no difference 
to its construction, the object being to guard a creditor against a 
depreciation of currency. The Coinage Act, 1870, provided that 
gold coins of the prescribed standard should be legal tender, 
but preserved as legal tender any paper currency which under any 
act or otherwise was legal tender. In 1914 and subsequently a 
number of changes took place; gold sovereigns went out of 
circulation, and after 1931 a sovereign, if tendered, would only 
have the value of twenty shillings, while the price of gold in the 
market was much higher. By the Exchange Control Act, 1947, 
only an authorised dealer could buy or sell gold, and all gold 
had to be surrendered to the Treasury. At the date of the lease 
bank notes were effectively the only currency, and as “ sterling ”’ 
meant English money, there was in strictness no “ gold sterling ”’ 
existing. But the object of the clause was to put the lessors 
in the same position as if the quarterly payments of £475 had been 
made in gold coin, and gold sterling should be read as meaning 
gold coin. Applying the principle laid down in F[eist’s case, 
supra, and New Brunswick Railway Co. v. British and French 
Trust Corporation, Ltd. [1939| A.C.1, the plaintiffs’ claim suc- 
ceeded, as the lease was not rendered unlawful by the Coinage 
Act, 1870. Judgment for the plaintiffs. 

APPEARANCES: EF. Roskill, O.C., and H. Griffiths (Wrentmore 
& Sons, for Ewan Gibson Davies, Cardiff); J. N. Gray, Q.C., 
and ??. C. Seddon (S. Garelick & Co., Cardiff, for N. C. Wright, 
Manchester). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
DIVORCE: VALIDITY OF MARRIAGE : MARRIAGE IN 
INDIA WITHIN SIX MONTHS OF DECREE ABSOLUTE 
Buckle v. Buckle (otherwise Williams) 
Karminski, J. 8th November, 1955 
Undefended petition by husband for divorce on the ground 
of desertion or, in the alternative, for a decree of nullity. 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Finance Bill [H.C.] [14th December. 
Read Third Time : 
British Transport Commission Bill [H.C.] — [13th December. 
Edinburgh Corporation Order Confirmation Bill [H.C.| 
[13th December. 
London County Council (General Powers) Bill [H.C.} 
[13th December. 
[13th December. 
[13th December. 


Police (Scotland) Bill [H.L.] 
Willoughby de Broke Estate Bill [H.L.| 


B. QuESTIONS 
CONVENTION ON INTERNATIONAL SALES OF Goops 


The Lorp CHANCELLOR stated that, on the advice of the 
Standing Committee on Private International Law under the 
chairmanship of Mr. Justice Wynn Parry, the Government did 
not propose to become a party to the Draft Convention on Inter- 
national Sales of Goods, approved by the International Law 
Conference at The Hague in 1951, in its present form. 

[13th December. 
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The wife had married one Williams, in Rawalpindi, in December, 


1934. On 29th November, 1943, Williams was granted a decree 
nisi of divorce in Lahore on the ground that the respondent had 
committed adultery with the petitioner in the present suit. That 
decree purported to have been granted under the jurisdiction 
conferred by the Indian and Colonial Divorce Jurisdiction Acts, 
1926 and 1940. Although the normal period between decrees nisi 
and absolute was then six months, the decree was in fact made 
absolute on 31st March, 1944. There was no evidence as to why 
the time had been shortened. The parties in the present suit 
were married in Quetta on 3rd April, 1944. They last lived 
together in the Far East in May, 1950, when the wife was alleged 
to have refused to live with the husband in 
amounting to desertion. In 1953 the wife filed a 
Delhi for nullity of marriage under s. 18 of the 
Act, 1869. She claimed Indian domicile, stating that her parents 
were born in India, and relied on the provisions of s. 57 of the 
Indian Divorce Act, 18609. Service of that petition was by adver- 
tisement in the ‘‘ Hindustani Times,”’ and the husband remained 
in ignorance of the proceedings until the present proceedings had 
begun. The Indian court granted the wife a decree nisi of 
nullity on 21st April, 1953, which was made absolute on the 


circumstances 
petition in 
Indian Divorce 


ground that the statutory period of six months between decree 
and remarriage had not The 
petition, alleging desertion, was filed in lebruary, 1954, and it 
was amended to pray in the alternative for a decree of nullity 
in July, 1954. 
preliminary argument the court invoked the assistance of the 
Queen’s Proctor. 


absolute expired. husband ’s 


His evidence was given on affidavit, and after 


IXARMINSKI, J., said that the provision in s. 57 of the Indian 
Divorce Act, 1869, whereby a party to a divorce is 
fully to remarry until six months from the date of the decree 
absolute, was not applicable to a divorce in India granted under 
the jurisdiction of the Indian and Colonial Divorce Jurisdiction 
Acts, 1926 and 1940. The provisions of s. 1 (1) (b) of the Act 
of 1926, whereby the appropriate courts “act and give relief on 
principles and rules as nearly as may be conformable to those 
on which the High Court in England for the time being acts and 
gives relief ’’ excluded the provision against remarriage within 
six months of decree absolute in the Act of 1869, for by [english 
law the parties to divorce are free to remarry forthwith after decree 
absolute. The marriage of April, 1944, was therefore valid, and 
on the facts a decree nisi of divorce should be granted 


Ackner James ( 


not able law 


APPEARANCES: D. J. C. (Stilgoes) ; mnyn 
(The Queen’s Proctor). 


Reported by Joun B. GARvNER, Esq., Barrister-at-Law) 


THE WEEK 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 


Read Second Time :— 
Agricultural Research Bill [H.C.] 13th December. 


In Committee : 


Housing Subsidies Bill [H.C.] 14th December 


B. QUESTIONS 
Tax Cases (PROCEEDINGS) 


Mr. H. Brooke stated that the Board of Inland 
having reviewed the history of the case of the prosecution of 
Schick and another in the light of the Lord Chief Justice’s 
observations, agreed that proceedings could have been started 
earlier, but there had been special features which had made it 
unusually hard to reach a decision as to the starting of proceed 
ings. All the officers concerned in dealing with these difficult 
cases were fully seized of the importance of bringing them to as 
rapid a conclusion as possible. 12th December. 


kevenue, 


SUBVENTION PAYMENTS (AGREEMENTS) 


Mr. R. A. BurtLer stated that agreements in respect of sub 


ventions made between associated companies under the Iinance 
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Act, 1953, s. 20, were not required by the Inland Revenue to be 
made in any specified form. To qualify as a subvention payment 
a payment must, however, be made under an agreement providing 
for the paying company to bear or share in losses or a particular 
loss of the payee company. The payment must accordingly 
be made in pursuance of a contract, as distinct from being for 
example, a mere uncovenanted gift. {12th December. 


StuM CLEARANCE (COMPENSATION) 


Mr. SANpys said that he intended to introduce a Bill to mitigate 
acute hardship in a limited number of cases by making certain 
changes in the existing terms for compensation for unfit houses 
which were compulsorily purchased or demolished or cleared. 
The Bill would provide for compensation at the same rate as if 
the premises had not been declared unfit in the case of owner- 
occupiers living in unfit houses bought since the end of the war, 
and of occupiers of shops or businesses forming part of unfit 
dwelling-houses. It would also provide that the Minister might 
from time to time by order adjust the rates of compensation 
payable for good maintenance under the Housing Act, 1936, 
where no accounts of expenditure could be produced, to take 
account of changes in the cost of repairs, and would extend the 
scope of those payments to include houses which were subject 
to individual demolition orders. The changes would take effect 
from the date of the present statement. {13th December. 


PLANNING APPEALS (INQUIRY PROCEDURE) 

Mr. SANpys said that he was not aware of any general demand 
that the local planning authority should be required to open the 
case at any inquiries into refusal of planning permission or 
conditional grant thereof. {13th December. 


PUBLICATION OF PLANNING APPEAL DECISIONS 
Mr. SANpDys said that he would now arrange to resume publica- 
tion of selected decisions made by him in town and country 


planning matters. {13th December. 


RENT Books 

Mr. SANpys stated that he was not aware of any widespread 
failure on the part of landlords to comply with the Rent Restric- 
tions Regulations, 1954, prescribing the new form of notice to be 
included in rent books. [13th December. 
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STATUTORY INSTRUMENTS 


Birmingham —Great Yarmouth Trunk Road (Swaffham Road, 
East Dereham, Diversion) Order, 1955. (S.I. 1955 No. 1837.) 
British Commonwealth and Foreign Parcel Post Amendment 

(No. 3) Warrant, 1955. (S.I. 1955 No. 1879.) 

British Commonwealth and Foreign Post Amendment (No. 1) 
Warrant, 1955. (S.I. 1955 No. 1878.) 

Folkestone — Brighton —- Southampton — Dorchester — Honiton 
Trunk Road (Shorncliffe Road and Earls Avenue, Folkestone) 
Order, 1955. (S.I. 1955 No. 1847.) 

Import Duties (Drawback) (No. 8) Order, 1955. 
No. 1836.) 

Import Duties (Drawback) (No. 9) Order, 1955. 
No. 1856.) 

Inland Post Warrant, 1955. (S.I. 1955 No. 1877.) 

London Cab Order, 1955. (S.I. 1955 No. 1853.) 

London Folkestone — Dover Trunk load 
Road and Other Roads, Folkestone) Order, 1955. 
No. 1846.) 

Nene River Board 
Sewers) Order, 1955. 

Police (Overseas Service) 
1955 No. 1852.) 

Retention of Cables, Mains and 
(Shropshire) (No. 1) Order, 1955. 

Sheriff Courts (Fife and Kinross) 
No. 1840 (S. 144).) 

Southport and _ District 
No. 1859.) 

Stopping up of Highways 
(S.[. 1955 No. 1838.) 

Stopping up of Highways (Cheshire) (No. 6) Order, 1955. 
1955 No. 1844.) 

Stopping up of Highways (County of Southampton) (No. 6) 
Order, 1955. (S.I. 1955 No. 1848.) 

Stopping up of Highways (Eastbourne) (No. 
(S.[. 1955 No. 1831.) 

Stopping up of Highways (Lancashire) (No. 9) Order, 1955. 
(S.I. 1955 No. 1849.) 

Wild Birds (Lady Isle Sanctuary) Order, 1955. 
No. 1854 (S. 145).) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d., post free. 


(S.I. 1955 
(S.I. 1955 
is. 5d. 


(Radnor Park 
(S.I. 1955 
(Abolition of the Holland Elloe Court of 
(S.I. 1955 No. 1841.) 

(Cyprus) Regulations, 1955. (S.I. 
Pipe under Highways 
(S.[. 1955 No. 1850.) 
Order, 1955. (S.I. 1955 


Water Order, 1955. (S.I. 1955 


(Berkshire) (No. 7) Order, 1955. 


(S.1. 


1) Order, 1955. 


(S.I. 1955 


NOTES AND NEWS 


Professional Announcement 


Messrs. Mead, Sons & Bingham announce that with effect 
from ist January, 1956, they propose to amalgamate with 
Messrs. Lewin, Gregory, Torr, Durnford & Co. and Messrs. Rees 
and Ireres, of 8 Barton Street, Westminster, S.W.1. The 
combined practice to be known as Lewin, Gregory, Mead & Sons 
in amalgamation with Rees and Freres will be carried on at 
8 Barton Street, to which address they will be moving on 
30th December next. The telephone number is Trafalgar 4481. 
As Mr. J. B. Milne has decided to retire from practice, having 
been accepted for Ordination, Messrs. H. and J. N. Gifford 
Mead of this firm will be joining the new firm, the partners of 
which will be as follows : Henry Gifford Mead, Humphry Grylls, 
David Leatham Hilton Price, Thomas Alfred McLoughlin, 
John Nielsen Gifford Mead, John Michael Bryce-Smith and 
Charles Christopher Gregory. 


Honours and Appointments 
Mr. F. SANDERS, clerk and chief financial officer to the 
Church Stretton Urban Council, Salop, has been appointed 
clerk to the Minehead Urban Council in succession to Mr. N. F. E. 
Browning, who is taking up an administrative post at the Harwell 
Atomic Research Station. 


Personal Notes 
Mr. J. W. D. Shellabear, deputy clerk to Dorchester 
Magistrates, and clerk to the Dorchester Municipal Charities, is 
shortly moving to Basingstoke, where he will continue in private 
practice. 


OBITUARY 


T. ADAMS 


Mr. Frederick Thomas Adams, of Croydon, died on 
12th December, aged 52. He was senior managing clerk with 
Messrs. Jacobson, Ridley & Co., of Park Lane, London, W.1, 
for thirty-eight years, and was for many years prominent in the 
affairs of the Solicitors’ Managing Clerks’ Association. 


Mr. F. 


Sir S. ROBERTS 


Sir Samuel Roberts, Bt., M.P. for Hereford from 1921 to 1929 
and for the Ecclesall Division of Sheffield from 1929 to 1935, 
died on 13th December, aged 73. He was admitted a solicitor 
in 1906, but his main interests were steel, iron founding, 
engineering, coal distillation and other allied industries. He was 
for many years chairman of Newton, Chambers & Co., and of the 
old Wombwell Main Colliery Co., and a director of the British 
Wagon Co., the National Provincial Bank, and the Sheffield and 
South Yorkshire Navigation Co. 
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